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Editor's
Foreword

Mirsad Ceman
Judge

Constitutional Court of Bosnia and Herzegovina

n 2014, the Constitutional Court of Bosnia and Herzegovina marked 50 years of constitutional

justice in Bosnia and Herzegovina, and in 2017, it marked 20 years since the establishment and
operation ofthe Constitutional Court of Bosniaand Herzegovina according to the current constitution,
i.e. Annex IV of the General Framework Agreement for Peace in Bosnia and Herzegovina (also known
as the Dayton Peace Agreement or Paris Peace Agreement). On that occasion, the Constitutional
Court published the following profiles: “Constitutional Court of Bosnia and Herzegovina 1964-2014"
(in local languages and scripts and in English) and “Constitutional Court of Bosnia and Herzegovina
1997-2017" (in local languages and scripts).

In addition to a solemn plenary session held in 2014, the Constitutional Court organised an
International Conference on the topic “Constitutional Court between Negative Legislator and
Positive Activism”. In 2017, along with the solemn plenary session presenting the 20-year work of
the Constitutional Court in “post-Dayton” BiH. In addition, a retrospective exhibition of publications
- the constitutions of Bosnia and Herzegovina - was presented on the official premises of the
Constitutional Court. It covered different periods that Bosnia and Herzegovina went through in its
historical, political and social development, and the publications with the Constitutional Court as the
publisher or co-publisher (bulletins, digests, manuals, etc.).

Given the established tradition, 60 years of constitutional justice in Bosnia and Herzegovina
should have been marked in a similar way in 2024. However, taking into account the circumstances
in which the Constitutional Court finds itself (continuous pressure and attacks on the Court as an
institution, primarily due to some of the decisions it has made, the fact that for a long time there
have been three vacancies from amongst national judges as a result of the inability of the relevant
authority in Federation of Bosnia and Herzegovina and the lack of will of the relevant authority in
the Republika Srpska to fill the three judicial vacancies left by those who retired by “operation of
law” or of their own free will, etc.), it was decided that the 60" anniversary in 2024 would be marked
only with a commemorative publication under the standardized name’.

Together with the two previous profiles that presented, in a documentary manner, the
establishment, history, functioning and development of constitutional justice, i.e. the Constitutional
Court as an institution, the publication entitled “Constitutional Court of Bosnia and Herzegovina
1964-2024" - one could say itis an organic whole - is the third volume of the same sort of publication.

This edition, with its monographic nature and structure (along with the two previous ones),
sheds more light on the constitutional justice in Bosnia and Herzegovina from the outset, especially
the period from 2014 to 2024. However, in order to get a comprehensive view into the origin and
development of the constitutional justice in Bosnia and Herzegovinga, it is necessary to take into
account all of them individually and together.

All three publications, as such, are not only a first-class and reliable historiographical source
and material but also an educational resource (a handbook of sorts) for all those who wish to know
more about the work of the Constitutional Court and this topic in general. To a certain extent,

1 “Constitutional Court of Bosnia and Herzegovina 1964-2014", “Constitutional Court of Bosnia and Herzegovina
1997-2017" and “Constitutional Court of Bosnia and Herzegovina 1964-2024".



the publication purposefully contains identifiable reporting elements, which not only justify its
factual nature but also emphasizes it. For this purpose, in addition to the printed editions, all three
publications are made available in e-format on the website of the Constitutional Court (www.
ustavnisud.ba ). In this way, the general public, and especially the academic and legal professionals
is provided with quick and simple insight into and use of the publications.

Following, for the most part, the previous commemorative editions in terms of methodology,
structure and content, this publication also contains relevant data on the Constitutional Court,
thematically classified and ordered (heritage, constitutional position, jurisdiction, and seat). It also
contains data on the institutional position of the Constitutional Court in relation to other judicial and
quasi-judicial authorities such as the Human Rights Chamber, the Human Rights Commission within
the Constitutional Court of BiH (as a provisional body), the Commission for Real Property Claims of
BiH, and on the relationship with the High Representative for Bosnia and Herzegovina. The historical
overview (mainly taken from the two previous publications) is presented in chronological order
according to identifiable periods starting from the foundation in 1964 and all the way up to 2024.
Namely, in order to be sufficiently clear and illustrative in terms of historiography, it is necessary to
present a period of six decades (1964-2024), at least approximately, in identifiable sections. First, it
was necessary to outline the socio-political context of the introduction of the constitutional judiciary
in the Socialist Federal Republic of Yugoslavia and the Socialist Republic of Bosnia and Herzegovina
in the early 1960s. In addition, it was necessary to present in chronological order the identifiable
periods and segments between 1964 and 1974, 1975 and 1990, 1991 and 1996, and the period
after 1995 until the establishment and functioning of the first composition of the Constitutional
Court under the Dayton Constitution (from 1997 to 2002). Finally, the period from 2003 to 2024
was presented, marking 60 years of constitutional justice in Bosnia and Herzegovina. As noted
above, this publication together with the two previous ones (on the occasion of the 50t and 20t
anniversaries respectively) forms a kind of organic whole; the historiographic contents related to all
previous stages (with minor downsizing in certain places, etc.) were almost completely and in order
transferred to this third one, which covers all six decades. For practical purposes, some examples
of earlier case law, especially from the pre-Dayton period, have been omitted, but can be found in
their previous print and electronic editions.

Following the idea that the publication, in addition to being commemorative, should be
educational in nature, we would like to draw the attention of our esteemed readers to the fact
that this time the process of work on cases was particularly addressed. This is starting from the
receipt of a submission (request, appeal) in the Court, a professional analysis within the Office of the
Registrar and finally to a judge’s decision itself. The purpose of that chapter is primarily to indicate
a professional, objective, impartial, committed and extremely responsible approach to the analysis
of each constitutional issue (case), which is necessary for the preparation and decision-making at
the Court session. A decision of the Constitutional Court is the decision supported and voted for by
the judges. However, before the discussion and decision-making at the Court session, as one can
see, a thorough professional analysis and verification is carried out in accordance with the highest
professional standards and case law of the Constitutional Court and the European Court of Human
Rights in Strasbourg.

With the aim of being as much of a documentary in nature as possible, this edition is enhanced
to a significant extent with new content and factual information, especially those that were not
previously known to us or were not available.

Other contents and attachments are designed and arranged in a standard manner, appropriate
to the nature of publications of this type.

It should be noted that the attachments (textual part) are not written by a single author, but
represent the joint contribution of a team composed of judges and professional staff of the
Secretariat of the Constitutional Court, who worked devotedly on the preparation of this publication,
as well as on the two previous ones.

Finally, the profile is published in the official languages and scripts in use in Bosnia and
Herzegovina, as well as in English, which will certainly help the widest public concerned outside
the BiH-speaking area to become familiar with the constitutional justice and the institution of the
Constitutional Court of Bosnia and Herzegovina.


http://www.ustavnisud.ba
http://www.ustavnisud.ba

Foreword

Seada Palavri¢
President

Constitutional Court of Bosnia and Herzegovina

ation-states have had differentrises andfallsin the modern legal history of their development,

tailored their paths of development and used different means for success. Individual
approaches notwithstanding, at least two bright tones can be clearly discerned. On the one hand,
there is a clear European or global direction of development of the democratic world, with a clearly
expressed consensus of accepted common values. On the other hand, some institutions have
become pillars of justice and law, protecting democratic principles on which a modern country is
built. There is no doubt that constitutional courts occupy a prominent place among those institutions,
having been entrusted with a difficult and responsible task of permanent protection and upholding
the constitution and its common and individual values.

Ithas been sixdecades since the Constitutional Court of Bosniaand Herzegovina has become a key
institution that safeguards the foundations of the constitutional order and democracy in Bosnia and
Herzegovina. Six decades of constitutional justice is a significant period. Ever since its establishment
in 1964, the Constitutional Court of Bosnia and Herzegovina has played an irreplaceable role in the
preservation of the constitutional order and its values. Not every democratic country can boast of
decades-long continuity of constitutional justice, particularly the role played and continued to be
played by the Constitutional Court of Bosnia and Herzegovina.

This publication is dedicated to an important jubilee - 60 years of existence and functioning of
the Constitutional Courtin Bosnia and Herzegovina. This praiseworthy publication not only marks
the work and development of this institution over many years but also represents an opportunity to
contemplate on the role and influence of the Constitutional Court of Bosnia and Herzegovina on the
constitutional system of Bosnia and Herzegovina and the society as a whole.

This is the third profile of the Constitutional Court of Bosnia and Herzegovina. As was the case
with the previous two profiles, this one too is produced in tumultuous times, arguably unique for
the European space. The publication bears witness to a difficult and challenging period that cannot
be imagined without this court. On that note, it is quite clear that this profile, including its foreword,
will include not only the usual solemn words of praise and possibly unrecognisable, mild criticism
(which is typical of publications of this sort) but will also indicate what the Constitutional Court
of Bosnia and Herzegovina is actually going through during these times. | feel a strong need and
responsibility to do that.

The international community and the national stakeholders alike were aware that the
Constitutional Court of Bosnia and Herzegovina would play a significant role in the institutional
setting of the General Framework Agreement for Peace in Bosnia and Herzegovina. However, very
few could have expected that the Constitutional Court of Bosnia and Herzegovina would be the
principal advocate of the processes of defence and development of Bosnia's statehood almost
three decades after the end of the war in Bosnia and Herzegovina. Probably from World War |l
until present day, no other constitutional court justified and used the “guardian of the constitution”



10

reference often found in the constitutions and without which a democratic country cannot come to
be or survive in the modern age more than the Constitutional Court of Bosnia and Herzegovina. This
is a result of an unwavering dedication to the need to protect not only the existence and legitimacy
of the Dayton Constitutional Court of BiH but also the State of Bosnia and Herzegovina. As the
guardian of the Constitution of Bosnia and Herzegovina, the Constitutional Court protects one of
the key foundations without which the country cannot hope to survive or prosper.

Unfortunately, even nowadays, three decades after the new the Constitution of Bosnia and
Herzegovina entered into force, the Constitutional Court of Bosnia and Herzegovina bears witness
to the undermining of the State of Bosnia and Herzegovina in every sense of the word. The
range of the activities used in this regard is broad and includes irresponsible and unacceptable
interpretations of the constitutional order of Bosnia and Herzegovina, open and continuous
unconstitutional activities the goal of which is erosion of the State and its prerogatives as well as
marginalisation and inactivity of the State, and undermining of the State along the lines of, for
example, obstruction of implementation of final and binding decisions of the Constitutional Court of
Bosnia and Herzegovina. To all those who go along with such policies and views, the Constitution of
Bosnia and Herzegovina clearly points out the four indisputable facts. These are: the State of Bosnia
and Herzegovina is a republic that but changed its name from “Republic of Bosnia and Herzegovina”
to “Bosnia and Herzegovina”, it enjoys modern continuity of legal existence under international law,
with its internal structure modified (the Entities), and continues its legal existence as a state with its
present internationally recognised borders.

As noted above, the Constitutional Court of Bosnia and Herzegovina itself has been the target of
attacks. Specifically, retrograde policies have focused their energy (more vehemently than ever in
the past two decades) to “expel” hard-working international judges from the Constitutional Court of
Bosnia and Herzegovina. First of all, why did | use the phrase “retrograde policies"? In this modern
time where the expressions such as “European law”, “federation of constitutional courts” or the
institutions such as the European Court of Human Rights and the European Court of Justice have
been given a special place in all the constitutional systems of democratic countries, the international
judges should, first of all, be regarded as the reflection of the inevitable internationalisation of
national law and institutional plurality and development of a modern European legal State. Instead
of the Constitutional Court of Bosnia and Herzegovina boasting of its multinational, plural judicial
composition and a multicultural approach, efforts are being made to eliminate the presence of the
international judges under the guise of a symbolic protection of ethnic national interests. Yet, the
normative drafts of the new composition of the Constitutional Court of Bosnia and Herzegovina
(offered as an alternative) clearly indicate that the purpose of elimination of the international element
from the Constitutional Court of Bosnia and Herzegovina is to render the Court dysfunctional by
burdeningits currentunquestionable and defended autonomy and independence with unacceptable
Entity and ethnic procedures with which almost all State institutions are afflicted.

Having worked as a judge of the Constitutional Court of Bosnia and Herzegovina for 19 years, |
am sorry to say that not a single key decision involving abstract review of constitutionality - which
is the fundamental jurisdiction for normative harmony of the legal order within which normative
compatibility of acts with the Constitution of Bosnia and Herzegovina are decided - was adopted
unanimously by the national judges. Therefore, statistically speaking, the fact that the national
judges cannot take a uniform position on decisions falling within abstract review of constitutionality
supports the argument that international judges need to be present and act. The international
judges are often respectable judges with experience from the European Court of Human Rights or
other recognised national or international setting. The impression is that the public is not familiar
with the role of international judges that form part of the Constitutional Court. It is imperative to
understand the rationale underlying the constitutional provision requiring that one third of the
members of the Constitutional Court of BiH are international judges who may not be citizens of
any neighbouring state. This provision seeks to bring in voices who do not think in the same way
as judges from Bosnia and Herzegovina or the neighbouring states, and the value of those voices



needs to be appreciated in light of the exigencies of the peace which followed the recent war. This
constitutional provision needs to be viewed in its context, namely through the fact that it is
contained in the Constitution of Bosnia and Herzegovina as an annex to the Peace Agreement.

However, instead of fulfilling their constitutional obligation to select the missing national judges
that would one day give assurances that the “international element” in the Constitutional Court of
Bosnia and Herzegovina can be efficiently replaced with the national element, the actions of the
Entity authorities are discouraging and but prove that this would not take place any time soon.
Namely, the Entity authorities, by either taking a negative or passive view on the matters involving
election of judges to the Constitutional Court of Bosnia and Herzegovina, are working intensively
to undermine and degrade the Constitutional Court of Bosnia and Herzegovina. Specifically, for
almost two years the responsible authorities in the Federation of Bosnia and Herzegovina did not
elect a new judge from this Entity. The relevant authorities in the Republika Srpska, in addition
to openly denying its positive constitutional obligation to elect a new judge, explicitly demanded
that the remaining judge (Mr. Zlatko KneZevi¢) withdraw from the Constitutional Court of Bosnia
and Herzegovina. In doing so, the Entity authorities literally and unquestionably forced it upon the
Constitutional Court of Bosnia and Herzegovina to involve the international judges in every case
because without them the Constitutional Court of Bosnia and Herzegovina would not have been able
to function at all during the past two years. By making additional efforts, the international judges
made it possible for the Constitutional Court of Bosnia and Herzegovina to sit in plenary. Having
played an immeasurably important role in the difficult moments through which the Constitutional
Court of Bosnia and Herzegovina has been going, | hereby express my deepest gratitude to my
international colleagues for their contribution to a successful work and even the survival of the
Constitutional Court of Bosnia and Herzegovina.

The Constitutional Court of Bosnia and Herzegovina was forced to make some hard decisions
during the previous period as well. The substance of the “weight” lies not in a subtle struggle and
confrontation of arguments on sensitive legal issues faced by societies and countries in this modern
age but in the fact that the Constitutional Court of Bosnia and Herzegovina was forced to repeal
integral laws and legal acts as unconstitutional due to lack of constitutional grounds for such acts.
In other words, this means that the legislators showed no understanding whatsoever of the basic
constitutional issues such as the division of responsibilities, international obligations of Bosnia and
Herzegovina, constitutional principles etc. For example, the Constitutional Court of Bosnia and
Herzegovina repealed the entire newly-enacted Election Law of the Republika Srpska by which the
Entity authorities endeavoured, contrary to Annex lll to the General Framework Agreement for Peace
in Bosnia and Herzegovina, to assume State competences while simultaneously undermining the
State election system founded on the Election Law of Bosnia and Herzegovina. All that was done in
complete disregard of Article 5 of Annex Il to the General Framework Agreement for Peace in Bosnia
and Herzegovina under which the Parties (the State and the Entities) agreed to create a permanent
Election Commission with responsibilities to conduct future elections in Bosnia and Herzegovina.
Therefore, this provision imposed an obligation on the Republika Srpska not to take actions that
undermine the agreement of the Parties for the creation of a permanent Election Commission of
BiH that would conduct future elections in the Republika Srpska as well.

However, it does not end there. The Constitutional Court of Bosnia and Herzegovina is facing
overt obstruction of implementation of its final and binding decisions in the Republika Srpska.
Not only that decisions of the Constitutional Court of Bosnia and Herzegovina are not de facto
implemented but the authorities in the Republika Srpska enacted a Law prohibiting compliance
with the decisions of the Constitutional Court of Bosnia and Herzegovina, i.e. prohibiting their
implementation. The pretext for this course of action is the alleged conduct of the Constitutional
Court of Bosnia and Herzegovina against the Republika Srpska by declaring regulations of that
Entity’s authorities unconstitutional. In this way, they in effect criticise the decision-making process
of the Constitutional Court in an acceptable manner. However, a review of the case law of the
Constitutional Court of Bosnia and Herzegovina (transparently visible on the Constitutional Court's

11
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website as well) reveals that the Constitutional Court found incompatibility in one half of about 70
cases involving constitutional disputes against the Republika Srpska whereas no violation of the
Constitution of Bosnia and Herzegovina was found in the remaining half. This piece of information
alone points to the meticulousness with which the Constitutional Court of Bosnia and Herzegovina
acts and decides and is the strongest argument against the contentions from the Republika Srpska
that the work of the Constitutional Court has been eroded and is aimed against the Republika Srpska.

Having perceived the extent and weight of the problems with which the Constitutional Court of
Bosnia and Herzegovina is faced, it would not be prejudicial to conclude that it is beyond doubt that
this is one of the most difficult moments in which the Constitutional Court of Bosnia and Herzegovina
operated in the past 60 years. This is the main reason why | opted for this kind of foreword for
the profile “Constitutional Court 1964-2024". Unfortunately, the current situation does not allow a
festive tone. This may sound like an excuse, but the citizens from all over Bosnia and Herzegovina
and the generations to come need to know why at this point 10,000 or more of them await the
ruling of the Constitutional Court of Bosnia and Herzegovina on their appeals seeking protection of
fundamental rights and freedoms.

The publication that is before you is a profile and is a result of a comprehensive research on
the journey of the Constitutional Court of Bosnia and Herzegovina over the past six decades. This
publication offers a comprehensive overview of the history, stages of development, key decisions
and impact of the Constitutional Court in the last 60 years. It is the result of a thorough research,
analyses and reflections on its role and significance, as well as the challenges it is facing in the
modern society.

The pages that follow are a testimony to the lasting dedication of the Constitutional Court of
Bosnia and Herzegovina to ensure a high level of rule of law and protection of fundamental rights and
freedoms. | hope that this publication will celebrate not only the achievements of the Constitutional
Court of Bosnia and Herzegovina to date, but that it would also inspire constant dedication to the
principles of justice and constitutional integrity in the years to come.

| believe that it will be of use to the lawyers and law students, as well as to all citizens who are
interested in understanding more about the key role of the Constitutional Court in shaping the legal
and social framework of our country.

| thank everyone who has contributed to this work, starting from the members of the working
group who have invested their knowledge and efforts, to the institutions and individuals that
facilitated access to relevant data and documents. | am especially grateful to the members of
the Constitutional Court who have enriched legal theory and practice through their work and
involvement.

USTAVHI SUD.
BOSHE| HERCEGOVINE

WCTABHM O
BOCHE W XEPLETORMHE
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OF BOSNIA AND HERZEGOVINA
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ol Y

“Constitutional Court of Bosnia and Herzegovina “Constitutional Court of Bosnia and
1964-2014", Sarajevo, 2014 Herzegovina 1997-2017", Sarajevo, 2017



ABOUT THE COURT



LTTYRS

CErREan [ o e 00p. X LIST SOCLIALISTIEKOG SAVEZA RADNOG
e N e NAROOA BOSME | HERCEGOVINE

Glawni | adgeworms  weegnik: 2

‘l- Mirke o.uqr|¢" — Redubcije: Mardsle Tis 13 — Talabosi:

AFRILA Uredule  redakcljgl olegijem. = Mdfd, IM-4BE. D407, 26408 6499 —
ik, Flukopis o wrealn. Sramparijs: Pawls Gorsnine 13 — Telet 23-830

Zavrieno posljednje zasjedanje Narodne skupitine &etvrtog saziva

PROGLASEN USTAV SOCIJALISTICKE
REPUBLIKE BOSNE I HERCEGOVINE

Ekspoze o Predlogu republickog ustava podnio je predsjednik Ustavne komisije Duro Pucar
Usvojena Odiuka o raspisivanju izbora za poslanike Republicke skupiline i Odluka o imenovanju ¢lanova lzborne komisije

Juie u kasnim poslijepodnevnim  Fa- . wal rakon o sprovedenfu Ustava,
v wrodna skupiting Bosne | Herce- s | Mercegovine;
# Zakon o lrhors opiiinskih | sreskih
sdbarnika:
u toku svog petogodiinjeg mandatnog ® Zakon @ ithers republitifh poalaniks;
rioda — Ustav Socijalistitke Repuhlike ® Zaken o ishornim {éfimicnina m fsbor
Bosne | Hercegovine. n.m. predsjednikn TapSEACIE D
Narodne skupitine Bure Pucara, kojima o :ﬁ“ﬂé;ﬁ:'ﬂ:{“' { vl aguais-
now ng Ustava SR Bo- ® Odiuku o rispisivanju izbors 33 op-
. ; pretopile su se u impre- llllhhe | sreske odbornike;
sivne trenutke jednoduinesti. Pljesak iz - seplsivanfu libova = repo-
poslanitkih klupa i prepunib galerija, re- hHsz pulml
porterski b licevi. zujanje TV i filmskih ka- ® Odiuku o lmemovanju Flaneva Repu-
mera davali su evem finu pos. ew ' sve- hlithe isberne komisije:
tan ton. . :ildbnlm s raspulianju Narodne sk
tine -
rog trenmutka Socijali- whva, g~ ey s
a Hercegovina, u Zavrinu rijed na postiednjo] zajednitin) sied- |

niei skupitindklh domovs dao je predsisdnil|
. etapn & Skupitine Dure Puear, |

i razdoblje koje Ge znaditi vidl Poits s prothodno odrisne odvojene sjed-|

1 nice Republiti vib | ks jednidte 1

stepen, domet i kvalitet druStvenih odnosa  Jore Babre e v.'lg: D'r:’fm nls::.'f “’";"":;‘-

i neposredne socijalistitk

Ekspoze o osnovn
SR Bosne | Hercego
stvu predsjednik
L

demokratije

principima Ustava
ne podnio je, u svoj-
Komisije za pripremu
. & u debatl je uzelo

sledniftvom Milutina Durafkaviéa na ko

| | u natelu | o pejedinostima na m-

#koj siednic! domowva, s tim da se glasanje

ik Narodne skup-

¢ Maglajlid oiverls je plenarnu
siednicu talmo u 030 tasova

U okvirs peve istke dpeensg reds — pre-

[ijasnilt 22 osnovne avie
|Predmacria ustava Socijalistichke
| Republike Hosne | Hercegovine
|Ovakvu ecjenu potvrduju | broj=
|ni skupovi nadih drubtvens-peli-
|tidkin organizacija na kofima s
| postbne vodila diskusija o Pred
|nacrtu Republitieog ustiva | na
|kajima jo prufens svestrans po-
driks nadelima sadrianim o Pred
log koji mam Ustavna komistia
danas podnosi na pretees | usvas
Janje
Svestrana podrika gradana prin
clpima noveg Ustava pruls asm
garanclju da fe Ustay kad
skupdiing weveli b
cjelini | u pojedinim njegovim ﬁ

a njegovu fo dosljedniju pri-
mjen 1 praksi
| Msdutim, juvna diskusifs nlje
same prubiln Hrolw podrilon, oe-
novnlm postavkama Ustavs, ne-
w e dala. nad olekivanjs, bro)
e | sugestl-
1& koje dﬁpﬂ‘nl]ﬂndﬂ R
oxdredbe bolje lurmutuu wd-
nesno da se unesu nove e
u Predlog usfava. Potreboo k [ 3
taknuti da je od nnm]emb- i

k | prediogs kol inose ' velo]
u toku julerainjeg zasjedar trem Predlogy ustava SR Beane | Hercgovine i r'l‘l“kd .1-\,:; - Wnnﬂ(l

poslicdnjez u petogodinjem mandat- o Brodsiedeveiutl Safhet Moglalils dee jo rilet ooty 3 |ustav svaki peti prediog o' unve
nom razdoblju — usvojila i ove zakone manie =gl e T T = * i fen. Oplirnill osvrt na wsvejene
ey manje Ustava. koji je, burso posdravijes, pod- Druro Pucar podnasi ekepoze o Predlogy ustave SE Bome | Hercogoving o e i B i

nio sljededi ckipoze:

sistoma. Regiliss- |jodne sirane, | vrenje prava | |
m:...l.- da bu |duknost! Hepublike, s druge stra-
tudi da ée (me, ostvarivall 3 mnogo potedko- |
a 24 do |éu o Budng u
mafem Ustavu jod jasnije uive- |
|dith prove | dulinostl sreza i nje
govih organs, palazedi od esnov- |
da srex nema svolih |
drodtl 1 on vill
mu &
eravajy samim Ustavor (i
mu kasndje Republika b
|nom prenese domena  wveje
L 1, (i one poslave keje |

“dt"l]f opitinsiih
{se | ne predvida d
Koemisijn je. postije jednogodi- |na | ustanovs, erganizacija | udry | 198 zak

Snjeg rada, fzadla pred Narodnu |fenja | gradana primani f do kons |3
skupdtinu 3 Prednscriom republit |cs januara ove godine, |
kog uxta kojl je Skupd | Bed na pobolifanfy wstavivg |
mabeln prihvatila i stavila ga no |tekatn nestavijen o | © ok jl\r
javnu diskusiju svojom odlukom |ne diskusije, a narolit iy
8 81, shishrs 185, pedine. Juv. |vPistio didcustie U to) avring |2
na disky je trajaln do konca fazi rad j¢ bio narofito Inu‘l'..’i-

ja
142, godine, dok

Ekspoze Dure Pucara

Naro
neposredng
icdenjs Ustava Soc

lﬂcl "‘odla rativae Republike .Pu
poaly ko)l predstavila  jedsn
od najvadnijih dokumenata za da
lin gradnju socijalistibkog dru

mad?

@ pridajy optinskim organkna
strutnu | drugu pomod
Imajidl u vidu lskustva 1z do
adainjeg funkclonieanja Grad-
shog vijela grade Sarajeva, kso
i pateebu skisdnog razvitka na-
#ih vetih gradova, a prvenstver
Earajeva, u Ustava je bilo
no regulisti specififne cdnose
i |hoji postoje u aradu podijeljenom
na vilke opitinn sa ciljem du s
obezbijede interes da koo cie
Hne, a da se istovremena, #to je
mogude manje, okrnje samoupray

1 u
#kladu sa Sa N l.sln\om a
ziim statuta opitina | srezova |
#tatuld radnih organizacija,
r'krmmxkl

U CEMU SU SPECIFICNOSTI USTAVA
SR ROSNE I HERCEGOVINE

goalavije u cielini preurme u Re-
|

U imradi kako wieratko da osure

a2ty Repuhbll a5tn b

kil " I::kffull:,;ﬂ;l‘l{h,h i slovima Jed: 5‘“;“"
! | stovenske e

ke, Rud na pripre- | stav nubio mora da bude

sa Ustavom Jugoslavije, aa

pogledu onih odredaba

u

o
ciji | funkci opd
MCURTAVE, TR pnjrd-m razlike u
Iln:alhluﬂjl republitkih  organa
toga je bilo vafno da se na

pisblifkog wstava, po prl o
rotite u

e e g o i m
S'\Le'f":."c',f.‘ J::.,‘,‘:\l:.k:‘l. ke Usta se utvrduju WT:IH el :: prova opdting na podratju sra o
va Jugoslavije sad 4 i polititk] wde o

Samoupravijene u radnim o
ganizacijama, kao izusetno zn
Eajan  elemenat | socijalistiiog
drudtveno-polititkog sistema,
to jv u svojim csnovmim posta
kama u Ustavu Jugoslavije. Da
Bl e, medutim, dals 8to potpund- |
je.osmovn za damoene statula |
radnib_organizacija, vspostavil
#t0 jasalyl medu: &
meds pojedinih ul‘xl\a ._pmwj.. &
nia u rednim organizacijame
jod i
stednog wbestvovanga radnih Hu- |
i u odiudivaniu o svim vaknim
pitanjima 1 Republitkem ustava |

vu. To se pr-
no odnosi T najveti dio
Ih nadels i odredaba o
uredeniju |

mo od drugih republika.
Foito sa u Ust:
o

Hlitkom urtavu.
st medusobna pove

5
m
|w

it i
uprave, bilo je potreban da so u

Republitkom ustavu, u skisdu s
m pestavikamn, db zackruben e
st odredaba 1)
' opdtinl koje &ine pol

nowl) natey jedinstvenog drubive

knnkln iran, kako bisine
moghl neposredno, nakon donole-
Efs Ustava Jugoslavije, dondfed |
Ustaw Boane | Hercegovine

wiil jedinstvend
#no da se odgovarajule Saacw
odredbe Ustava Socijalltitie

ee ez niih dalf I

nske samouprave, 8

vukao znata) nepe- |

vijanju u radnim organizacijama
Ustav Jugoslavije, u skladu

exdredbnms o sobodama, pravima |
| dulnostima Covieka | gradani-
na, sadefl samo najossovalje prin
cipe u cblasti prosviete, nauko,
Jeulture adrovsiva | socljalne =a- |
Etite, dok je potpunije Tegulisa
nje avih oblasti prepubtens repu-
{blifkim ustavima. Stoga je bilo
da se ove oblasti obra-

e. Pri tome so
moraln vodit! rfuna de u Ustavu |
budy potvrdens nals dostignués
|1 ovim obilastima kso | da se of-
|worl perspeltiva za njlhov dalfi
|razvitak, vodedi rabuna o realnim

U skuphtinsko) dvorani o erijeme chaposes Dure Pucara

“Oslobodenje”, 16 February 1964

stavii kod izrade ustava uslovilo |stitie Republice Bosne i
Je da Prediog
kvu nzinnuunuu i #trukturu ki- |
kv e imao Prednacrt

ka Jeqnug obimnog | lzuzetne va

e opétine w cllju .

Immu.l]- u pripreman]y konabnog
fekata Prodlogn usthve,

sln u opdte;
#il gr .4.1.\:\

bﬂDIJed‘mD Jod brh oplti rasvi-
tak, razvitak druitwenih

standarda, razvoj samoupravija- |4

#tini | socijalisti¢kir drustvenim |

|l

|diskusijom o Prednacrta uslava

T lia {li grada u gajem se nadl grs [©

Dod.o
| peoleran
sked S_Jﬁ!rtl lflflrﬂm

o1 u borbl

m—m u xhl.hﬂu. sa odredbama | sebnom materijalu kofi sadrdi ot
Jugealavije. njn vadnijih femjens | <ta
nnlmwlm.lc avih osnavnih pu- Frediogu ugiava q:.u.u-
reme
|govine | cavrt na jovan diskust-
ju. u stogs mislim ds nems po-
da jm o nJIml A ovom mis
= wta ﬂnllmth goverd
|

hvll n'.w 4 mogi bill usvojenl, su
U najvedern 'hnju na Hnljl pru-
xznh podrike postavikama Usta-

|veva u
ustava sadr¥l ova-

1.1

Siroka p
odredbama Ustava
Poto se nalarimo na Eavriet-

u jem je na odre=
utestvovala vetina na
o digkust-
m da Jl‘ patrebno u naj
e na din
o je, u cielinl gledano,
a Enabajnu pomoé Ustavei)

ol odnosi naleg drfive, & H pred
Thotl se tidu ednoss kol fo se r
ulisati zakondma (i statatima
itina | srezove odnomo statutima
eadnih organlzsciia.
me § ti predioz ¢e korisno posiu-
|25t u kasnijim rakonskim fli sta-
hitarnim  regullsnjimn  odrede-
ba ude materije i jol
konkretnijeg regulisanja pojedi-
alh sdrcda
o- | DK svega ovoge mademo slo-
betdne redd da je novi Ustav re-
zultat udrutenog rods nafih po-
lititkih | sirateih kadrovs, 8 is-
10 tako | najdireg krugn nakih gra
ana.

Javna diskusija, kals jo prev

shutbl, |

napredenje drudtvencg | HEnog |

ja u radne) organizacli § op=
Posebna briga o briem
razvoju privredno
nerazvijenih podruéja
naznafena i u Ustavu
Mislim da nema potrebe da s
daje teoretsko-polititka analiza
prediogn nadeg Ustava, jor § u
ovaj dokumenat vale one misli
jocjene koje su doile do farals
u obrazlaganju Savernog uilh\-l
tome su podrobno g
[) Nastavak na &rugaj steanl

pte, pokazals je da
adi padnl Hudi usvajnju ave ca-
ovne principe kol su dati Usta-
ol

5 obzirom na jedinstvenu juge=
u utavnost, kao | e M-
jenbeu da je diskusiia o Pred-
pcTtu ustave Bosne | Hercego-
ine iekla uglavnom paralelno s

ugoalavije. modemo reél da go-
avo nema nijednog zaseokn, so-

ran natn '

nisu na plebd

Telegram Vrhovnog koman-
danta oruzanih snaga SFRJ
18. proleterskoi brigadi

va | @ rlelavanju sve slolenifib
sadataka  kojl

priln (Tanjug
i arutanit |
invije |

RODOLIUB COLAKDVIE
PRIREDIO VECERU U CAST

=Drugsvi mleer mm
nfice

dvadesetogodis
wvade brigade m!l.hl
U LR PORTESA HILA

posarave, Beograd, 10. mru- (Tanjug)
Narod aktivoe jo veznog |Eve-
uiesivovais od potelka m lael vijeda nndoljub Colnkovié
skupators | 52 suprugom priredic je sinoé u
hwm. *Metropel L- i Last

M-wt.mm- nej s

I jedinstva nadih naroda l i R‘enubllkﬂ Dunw
mm““ suprugom,
ne_revaluelje. mmd]w-..nsl El Pﬂn&
Cestltajuti vam ova Jubllar- | ambassdosi u Pou_ Gustay
mu gndiingien, Selie bik da vam | Visbov | Ljubo [1ié, N2 vebert b
begnia ratos. fskustva vake bri- | hio | ambasador Mekilks u Boa-
ade | dalje predslavijaju osno- | gracu Deifin Santes Huares sa
uu neln kadro- |




Background

| n terms of countries, which have transitioned from a socialist system, Bosnia and Herzegovina
stands out as a rare example with a history of having a constitutional court. The former
Yugoslavia, within which Bosnia and Herzegovina was one of the six republics, was the only country,
which had a system of the constitutional courts in the socialist regime. The first Constitutional Court
in former Yugoslavia was created as early as 1963. This date coincided with the starting point of
the history of a constitutional court in this country. In accordance with the federal structure of
the former SFRY, not only was there a Constitutional Court at the federal level, but prior to the
dissolution of former Yugoslavia, the six Republics and the two Autonomous Provinces also had
their own constitutional courts.

The Constitutional Court of Bosnia and Herzegovina was established on 15 February 1964
pursuant to the Republic Constitution of 1963. It was recognized as an important institution by
the Constitution of 1974 as well. The jurisdiction of this Constitutional Court consisted primarily
of abstract legislative review. Thus, it would take decisions as to the conformity of the (Republic’s)
laws with the Constitution, and as to the constitutionality and legality of other regulations and
general and self-management acts. In addition, the Constitutional Court also had the jurisdiction
to decide disputes between the Republic and other political-territorial units, in particular, conflicts
of jurisdiction as between the courts and other bodies of political-territorial units. The Law on the
Constitutional Court regulated issues concerning the organization, jurisdiction and procedures
before this Constitutional Court.

Joint session of the both Houses of
the National Assembly of Bosnia
and Herzegovina on the

occasion of the enactment of the
Constitution of BiH, April 1963

The outbreak of the crisis in the territory of the former SFR Yugoslavia in the last decade of the
20t century, which resulted in the dissolution of the former federal state, produced serious and
long-lasting consequences for Bosnia and Herzegovina. Recognizing the need for a comprehensive
solution to end the tragic conflict in the region, as stated in the Preamble of the Peace Agreement,
concluded at the end of 1995, the international community had been attempting since 1991 to find
a political solution and stop the war in Bosnia and Herzegovina.

The peace negotiations conducted under the leadership of the United States of America from 1
November to 21 November 1995 resulted in the General Framework Agreement for Peace in Bosnia
and Herzegovina, which was initialled in the USA, Dayton, Ohio on 21 November 1995 and signed in
Paris (France) on 14 December 1995. This is the reason why this agreement is often called Dayton
Agreement or Paris Peace Agreement. The Agreement consists of eleven annexes, among which is
Annex 4 - Constitution of Bosnia and Herzegovina. With the act of signing the Agreement and its
entry into force on the same day, the previous Constitution of the (Socialist) Republic of Bosnia and
Herzegovina was replaced by the constitutional act contained in Annex 4.
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Constitutional position

he Constitutional Court as an institution is established under Article VI of the Constitution of
Bosnia and Herzegovina, which regulates its jurisdiction, basic issues relating to its structure
and procedure, and final and binding nature of its decisions.

The Constitution of Bosnia and Herzegovina ensures the constitutional legal framework for the
organization and functioning of the Constitutional Court based on completely new political and legal
foundations compared to the previous period.

Following long negotiations, the Constitution
of Bosnia and Herzegovina, as Annex IV of the
General Framework Agreement for Peace in
Bosnia and Herzegovina, was agreed upon
and initialled on 21 November 1995 in Dayton,
Ohio, the USA. It was signed in Paris on 14
December 1995 and it entered into force
on that same day. The original text of the
Constitution of BiH was written in English and
there has been no official translation into the
official languages in Bosnia and Herzegovina.

Amongst the five institutions of the state that the Constitution expressly mentions,? the
Constitutional Court is unique because of its composition. Amongst the judges who preside over the
Court, are international judges, who are selected by the President of the European Court of Human
Rights after consulting the Presidency of Bosnia and Herzegovina.

By defining the normative prerequisites for becoming a
constitutional democracy and modifying the internal structure
of the State, the Constitution innovated the constitutional
position of the Constitutional Court and made it compatible
with the standards of the constitutional judiciary. The
Constitutional Court acts as an independent guardian of the
Constitutionand as aninstitutional guarantor of the protection
of human rights and freedoms enumerated not only in Article
Il of the Constitution, but also in the instruments of Annex | to
the Constitution of Bosnia and Herzegovina.

First of all, the Constitution of Bosnia and Herzegovina in
the Preamble states in detail the basic normative principles,
such as respect for human dignity, liberty and equality;
peace, justice, tolerance and reconciliation, and democratic
governmental institutions and fair procedures as the best
means for building peaceful relations within a pluralist society.
Article Il of the Constitution includes a broad list of human
rights and fundamental freedoms, which shall be ensured by
Bosnia and Herzegovina and both Entities, and stipulates that
the European Convention for the Protection of Human Rights

2 Article lli(5)(a) Additional Responsibilities - prescribes that the additional institutions may be established as
necessary to carry out such responsibilities.
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Based on respect for human dignity,
liberty, and equality,

Convinced that democratic

governmental institutions and fair

procedures best produce peaceful
relations within a pluralist society,

Guided by the Purposes and
Principles of the Charter of the
United Nations,

Determined ensure full

respect for international
humanitarian law,

Recalling tre sasic Principles
agreed in Geneva on
September 8, 1995, and in New
York on September 26, 1995,

Dedicated peace, justice,

tolerance, and reconciliation,,

Desir INg to promote the general welfare
and economic growth through the

protection of private property and the
promotion of a market economy,

Committed e sovereignty,

territorial integrity, and political
independence of Bosnia and
Herzegovina in accordance with
international law,

/ nspir ed by the Universal Declaration
of Human Rights, the International
Covenants on Civil and Political Rights

and on Economic, Social and Cultural
Rights, and the Declaration on the

Rights of Persons Belonging to National

or Ethnic, Religious and Linguistic
Minorities, as well as other human rights
instruments,

Bosniacs, Croats, and Serbs, as constituent peoples (along with Others), and
citizens of Bosnia and Herzegovina hereby determine that the Constitution of
Bosnia and Herzegovina is as follows

Constitution of Bosnia and Herzegovina:

(...)
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and Fundamental Freedoms shall apply directly in Bosnia and Herzegovina. Moreover, it states that
the rights and freedoms set forth in the European Convention shall have priority over all other law.

The Constitution does not stipulate that the Parliamentary Assembly of Bosnia and Herzegovina
should regulate the jurisdiction, rules of organization, work and procedure before the Constitutional
Court. Instead it empowers the Court to regulate these by itself by stipulating as follows: “The
Court shall adopt its own rules of court by a majority of all members. (...)" (Article VI(2)(b) of the
Constitution). Accordingly, the Constitutional Court itself, as authorized under the Constitution,
adopts the Rules of the Constitutional Court, regulating in detail the issues of organization and
procedure before the Constitutional Court.

The first Rules of Procedure of the Constitutional
Court (renamed the Rules at a later point) was
adopted at the session held on 29 July 1997. The
Rules of the Court were adopted on 23 July 2005 and
were applicable until 2014. The Rules as amended
in 2014 are currently applicable (Official Gazette of
Bosnia and Herzegovina, 94/14 - Consolidated text,
47/23 and 41/24).

Viewed as a whole, these Rules have been
modelled after the Rules of the European Court of
Human Rights in Strasbourg and the former Human
Rights Chamber for Bosnia and Herzegovina.

The Rules are published in the Official Gazettes of
Bosnia and Herzegovina, the Entities and the Brcko
District of Bosnia and Herzegovina.

In order to be able to make completely independent decisions on its own organization and
functioning, given that only the Constitutional Court can pass regulations and general acts concerning
its work and its role established by the Constitution of Bosnia and Herzegovina, as stipulated in
the Rules, the Constitutional Court passed a number of other general acts-decisions, regulations,
conclusions, etc. Some of them are as follows:

+ Decision on the Organisation
of the Secretariat of the %
Constitutional Court of Bosnia
and Herzegovina

i}

* Rulebook on the Work in the
Constitutional Court of Bosnia
and Herzegovina

ODLUKA

R . . . 0 ORGANIZACIII TAINISTVA
Code of Ethics ofthe Constitutional A Be RO O R o

Court of Bosnia and Herzegovina - brvass ok -

*  Rulebook on Internal Operation
of the Constitutional Court of
Bosnia and Herzegovina

*  RulebookonAccesstolInformation
and Re-use of Information of the
Constitutional Court of Bosnia
and Herzegovina




Consider ING the fact that the institution of the
Constitutional Court of Bosnia and Herzegovina has been
established by Article VI of the Constitution of Bosnia and
Herzegovina, as an independent guardian of the Constitution and
as an institutional guarantee for the protection of human rights
and fundamental freedoms laid down in the Constitution and the
instruments referred to in Annex | to the Constitution,

Bearlng in mind that the constitutional Court of Bosnia and
Herzegovina is not part of the legislative, executive or ordinary judicial
authority, but has been positioned by the Constitution as a special
independent and autonomous authority which, on the basis of the
Constitution, acts as a remedy for the other three segments of authority,

B eing min del of the particular position and the role of the
Constitutional Court of Bosnia and Herzegovina in the Constitution of Bosnia
and Herzegovina, which imposes an obligation to secure its independence,
including full financial and administrative independence and autonomy,
which is reflected in the autonomous planning and proposing of a budget,
as well as in the autonomous distribution of the approved budget funds,
the amount of which must in any case be subject to a corresponding review
by a competent body and that the Constitutional Court of Bosnia and
Herzegovina must be able to decide on its own organization and functioning,
and that only the Constitutional Court of Bosnia and Herzegovina may pass
regulations and general acts concerning its work and its role established by
the Constitution of Bosnia and Herzegovina,

Since, due 1o the lack of a constitutional basis to
regulate a procedure and organization through law, in addition
to the Constitution of Bosnia and Herzegovina, the Rules of
the Constitutional Court of Bosnia and Herzegovina, which,
according to the power referred to in the Constitution of Bosnia
and Herzegovina, shall be passed by the Constitutional Court of
Bosnia and Herzegovina itself, are the sole legal act regulating
these issues relating to the Constitutional Court of Bosnia and
Herzegovina,

Ha ving regar d o Article VI(2)(b) of the Constitution of
Bosnia and Herzegovina, the Constitutional Court of Bosnia and
Herzegovina, sitting in plenary sessions of the Constitutional Court
of Bosnia and Herzegovina held on 23 January and 12 February
2014, adopted the following

RULES
of the Constitutional Court of Bosnia And Herzegovina

(...)
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Jurisdiction

urisdiction of the Constitutional

Court is defined under Article
IV(3)(f), Article VI(3) and Article VI(4)
(Amendment 1) of the Constitution
of Bosnia and Herzegovina. Within
its overriding duty to uphold
the Constitution of Bosnia and
Herzegovina, according to these
constitutional provisions, the Court
has seven types of jurisdiction,
which ultimately implies distinct
proceedings and distinct decisions
depending on the type of jurisdiction
and the nature of the dispute.

Essentially, the distinction between these various types of jurisdiction is based on the extent to
which the Constitutional Court, in addition to its usual task of upholding constitutionality, also has a
more direct relation with the judicial or legislative authority concerned in certain types of disputes.

Disputes arising from conflict of jurisdiction

(Article VI(3)(a) of the Constitution of Bosnia and Herzegovina)

The Constitutional Court has exclusive jurisdiction to decide any dispute that arises under the
Constitution between the Entities or between Bosnia and Herzegovina and an Entity or Entities, or
between institutions of Bosnia and Herzegovina. In effect, the Court has to decide on positive or
negative conflicts of jurisdiction, or any other disputes that may arise under relations between the
state and entity authority and/or the institutions of Bosnia and Herzegovina.

Underthe Constitution, disputes may be referred to the Court only by a certain circle of authorised
persons, i.e. a member of the Presidency of Bosnia and Herzegovina, the Chair of the Council of
Ministers, the Chair or a Deputy Chair of either chamber of the Parliamentary Assembly, one-fourth
of the members/delegates of either chamber of the Parliamentary Assembly, or one-fourth of either
chamber of a legislature of an Entity.

Review of constitutionality of laws

(Article VI(3)(a) of the Constitution of Bosnia and Herzegovina)

The Constitutional Court has jurisdiction to decide as to whether any provision of an Entity’s
constitution or a law of an Entity is compatible with the Constitution of Bosnia and Herzegovina.

Although the Constitution of Bosnia and Herzegovina explicitly focuses only on “provisions of
an Entity’'s law”, this also implies a review of constitutionality of laws of Bosnia and Herzegovina in
accordance with the general task of the Court to uphold the Constitution of Bosnia and Herzegovina.?

Under the Constitution, disputes may be referred to the Court only by a certain circle of
authorised persons, in particular, a member of the Presidency of Bosnia and Herzegovina, the

3 See decision no. U-14/02 of 30 January 2004, paragraph 9 with further references.



Chair of the Council of Ministers, the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly, one-fourth of the members/delegates of either chamber of the Parliamentary Assembly,
or one-fourth of either chamber of a legislature of an Entity.

Review of constitutionality of special parallel relationships of
an Entity with neighbouring states

(Article VI(3)(a) of the Constitution of Bosnia and Herzegovina)

In special cases, the Court also has jurisdiction to examine whether an Entity’s decision to
establish a special parallel relationship with a neighbouring state is consistent with the Constitution,
including provisions relating to the sovereignty and territorial integrity of Bosnia and Herzegovina.

Underthe Constitution, disputes may be referred to the Court only by a certain circle of authorised
persons, i.e. a member of the Presidency of Bosnia and Herzegovina, the Chair of the Council of
Ministers, the Chair or a Deputy Chair of either chamber of the Parliamentary Assembly, one-fourth
of the members/delegates of either chamber of the Parliamentary Assembly, or one-fourth of either
chamber of a legislature of an Entity.

Appellate jurisdiction
(Article VI(3)(b) of the Constitution of Bosnia and Herzegovina)

The appellate jurisdiction of the Constitutional Court is established by the constitutional provision
according to which the Constitutional Court “shall have appellate jurisdiction over issues under this
Constitution arising out of a judgment of any other court in Bosnia and Herzegovina”.

This implies that the Constitutional Court is the last instance of subsidiary protection of the
rights and freedoms enshrined in the Constitution.

This provision is effected through the Rules of the Constitutional Court, so if the Court finds that
an appeal (in some countries it is named constitutional complaint) is well-founded, may quash the
challenged decision and refer the case back to the court that adopted the judgment for renewed
proceedings. The court whose decision has been quashed is obligated to take another decision in
an expeditious manner and, in doing so, it shall be bound by the legal opinion of the Constitutional
Court concerning the violation of the appellant's rights and the fundamental freedoms guaranteed
under the Constitution. Exceptionally, if the authority whose decision was quashed, adopts a new
decision without complying with the legal opinion of the Constitutional Court, the Constitutional
Court itself may decide on the merits of the case, if there is a decision of the authority that is not in
violation of the constitutional rights by leaving such decision effective.

Appellants, who believe that the judgment or other decision of any court is in violation of their
rights, shall have the right to lodge an appeal after all legal remedies have been exhausted, wherein
the Court would also consider the effectiveness of possible legal remedies.

Referral of an issue by other courts

(Article VI(3)(c) of the Constitution of Bosnia and Herzegovina)

The Constitutional Court has jurisdiction over issues referred by any court in Bosnia and
Herzegovina concerning whether a law, on whose validity its decision depends, is compatible with
this Constitution, with the European Convention for Human Rights and Fundamental Freedoms
and its Protocols, or with the laws of Bosnia and Herzegovina; or concerning the existence of or the
scope of a general rule of public international law.
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In general, the Constitutional Court may uphold a law pertinent to the lower court’s decision or
declare it invalid.

Unblocking of Parliamentary Assembly
(Article IV(3)(f) of the Constitution of Bosnia and Herzegovina)

The jurisdiction of the Constitutional Court in the
case of ‘blockage’ of the work of the House of Peoples of
the Parliamentary Assembly of Bosnia and Herzegovina
concerning an issue of destructiveness to the vital national
interest, represents in many ways an area of activity that is
atypical for a constitutional court, as this represents a close
“interface” between the “judicial” and “legislative” authorities.

The Constitutional Court here resolves a dispute in which a decision proposed by the
Parliamentary Assembly, according to the opinion of a majority of the delegates representing any
of the three constituent peoples in the House of Peoples, is considered to be destructive to the vital
national interest, whilst at the same time all “parliamentary remedies” for the resolution of this issue
in the House of Peoples have been exhausted.

Protection of the status and powers of the Brcko District

(Amendment | - Article VI(4) of the Constitution of Bosnia and Herzegovina)

The Constitutional Court of Bosnia and Herzegovina shall have jurisdiction to decide on any
dispute relating to protection of the determined status and powers of the Brcko District of Bosnia
and Herzegovina that may arise
between an Entity or more Entities

o he Brko Ditic of Sosis and SLUZBENIG NIK% HY}KEEHH MACHHK

iersegovina and th arca Diserctof - BOSNETHINCEGOVING: (@ BOXHEIXE ol
Bosnia and Herzegovina under this - nr..,,,,., S
Constitution and the awards of the Utorak, 31. ofujka/marta 2009, godine 25 e S ap 200, e
Arbitral Tribunal. ISSN 13127308 - "k ek

ISSN 151 - bosanski jezik

Dosackatanji Slanak VL4, postaje Slanak VIS,

fercegovine stupa na snagu
2 u "Slukbenom glasniku BiH".

In addition to the authorized PARLAMENTARNA SKUPSTINA
persons referred to in Article VI(3)(a) BOSNE I HERCEGOVINE
of the Constitution (member of the
Presidency, Chair of the Council of
Ministers, Chair or Deputy Chair of
either chamber of the PA of BiH, one-
fourth of the members/delegates of
either chamber of the PA of BiH, or
one-fourth of the members of either
chamber of a legislature of an Entity),
any such dispute may also be referred
by a majority of the councilors of
the Assembly of the Brcko District of
BiH including at least one-fifth of the _ riakoder: w
elected councilors from among each Konstiutonh napoda” e .-,...mm".:':;.‘,'..’.:'::‘...'.. m: N
of the constituent peoples.

3 w
Ii(‘ny Belkic, v. r.

HaoehoBy 4iaHa Yerana Bocre n Xepueron
ONUITer OKBRpH
MapnasenTapaa
e Tpe
ronme,  na 27. cieamms Novia na |p<\1| \1p;\.nu. 6. mapra 2 2009,
FOIHBE, I0HH]E. 1.1]

U Ustavu n osnc i 'II|_r
|u|‘||| k\l-‘_L

AMAHIMAH I

HA ¥CTAB BOCHE W XEPUETOBHHE
¥ ¥erany Bocwe m Nepuerosase wea wiama V13, nogaje oo
HoRA wian V1A, Roji raaci
“d. Bpawo [ Tucr ot Bocue u Xepuerosmne
Bpako Tectpuer Bocie n Xepuerosime, m] M MOCTO 11 [ |

BnacTITEN  WECT: IIT\
renamhesima o

a B
Breko Disirikia Bosne i
avu i odlukama Arbitratnog

k2 Bosne i Hercegovin
Hercegovine, prema ovome Usi;
tribunala.

azastapnikay
oja ukljuduje
a sval




Composition

he Constitutional Court of Bosnia and Herzegovina has nine members. Out of that number,

six members are selected by the Parliamentary Assembly (four members are selected by
the House of Representatives of the Federation of Bosnia and Herzegovina and two members by
the National Assembly of the Republika Srpska). The remaining three members are selected by the
President of the European Court of Human Rights after consultation with the Presidency of Bosnia
and Herzegovina.

Judges must be distinguished jurists of high moral standing. Any eligible voter so qualified may
serve as a judge of the Constitutional Court. The judges selected by the President of the European
Court of Human Rights shall not be citizens of Bosnia and Herzegovina or of any neighbouring state.

The term of judges initially appointed was five years. Judges subsequently appointed serve
until age 70, unless they resign or are removed for cause by consensus of the other judges (Article
VI(1)(c) of the Constitution of Bosnia and Herzegovina). According to the 2024 Amendments to the
Rules, exceptionally, the judge shall continue performing his/her duties after the age of 70 until the
relevant authority elects a new judge and until the newly elected judge assumes office.

The Constitutional Court elects its President and three Vice-Presidents from among judges by
secret ballot by a rotation for a term of three years.

The Rules of the Court also contain provisions on ineligibility and immunity. The position of
a judge shall be incompatible with a membership in a political party or a political organization in
Bosnia and Herzegovina, a membership in a legislative, executive and other judicial authority in
Bosnia and Herzegovina or the Entities and the Brcko District of Bosnia and Herzegovina or any
other position, which could affect the impartiality of the judge.

Ajudge may be dismissed from office before the end of his/her term if he/she requests it or if the
Court establishes the existence of a reason for dismissing the judge from office by a consensus of
other judges. The reasons for dismissal are as follows: if the judge is sentenced to a prison sentence,
if the judge permanently loses the ability to perform his or her functions, if the judge performs
public or professional duties incompatible with the function of a judge of the Constitutional Court
and if he/she fails to conscientiously perform the function and preserve the reputation and dignity
of the Constitutional Court and the judge.

A majority of all members of the Court constitutes a quorum. The Court makes its decisions by
majority vote of all members in the Plenary Session and the Grand Chamber. The Chamber, which
consists of the President of the Constitutional Court and two Vice-Presidents from among domestic
judges, unanimously decides on temporary measures.

Decisions of the Constitutional Court are final and binding, and are published in the Official
Gazette of Bosnia and Herzegovina and in the Official Gazettes of the Entities and the Brcko District.

House of
Representatives
of the Parliamentary
Assembly of FBiH \ Parliaments Eﬁg;ig;r: Céfotlrri
4 of theéntltles of Human Rights
National Assembly / JUDGES 3
of RS
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The Seat

he premises of the Constitutional Court of Bosnia and Herzegovina are situated in the building
of the Presidency of Bosnia and Herzegovina, located in the very centre of Sarajevo.

The building was designed by architect Josip Vancas$ and builtin 1886 as the seat of the Provincial
Government. The building of the Presidency of Bosnia and Herzegovina was built in the Neo-
Renaissance style which is, for its classical, universal and symbolic and the most appropriate style for
the construction of public buildings of the Austro-Hungarian Monarchy in that period. This building
is a typical example of a Neo-Renaissance palace with a rusticated facade. When it was built, it was
the largest building in Sarajevo, and consisted of a basement, a ground floor and two floors.

The original appearance of this building was altered in 1911, when the third floor was added,
as designed by architect Karel Pafik. The premises of the Constitutional Court of Bosnia and
Herzegovina are situated therein today.

The base of the building is rectangular. Within the building, in its central part, an inner courtyard
acts as a skylight. The dimensions of the inner courtyard were reduced by the addition of two
annexes on the northern side of the courtyard.

According to a decision taken by the Commission to Preserve National Monuments in 2008, the
building in which the Constitutional Court is located, together with movable heritage, was declared
a national monument of Bosnia and Herzegovina.

The renovation of the premises and the construction of courtrooms were realized because of
the funds that the Constitutional Court received from the Governments of the United States of
America, the Republic of Austria, Greece, United Kingdom, the Republic of France, the Kingdom
of Spain, the Kingdom of Sweden, the Federal Republic of Germany, the Kingdom of Norway, the
European Commission and ICITAP.



Institutional position of the
Constitutional Court in relation to
other judicial and quasi-judicial bodies

t was one of the most important tasks of the Constitutional Court from the very beginning

to clarify its position concerning the Human Rights Chamber, the Real Property Claims
Commission and, in the end, the Office of the High Representative when the persons holding the
Office started to intervene in the legislative process.

Position of the Constitutional Court in relation to the Human
Rights Chamber under Annex 6

After all events during the war in BiH, the effective protection of human rights had become -
according to Article VIl of the Framework Agreement - “of vital importance in achieving a lasting
peace”. Hence, Annex 6, following the model of the European Court of Human Rights bodies in
Strasbourg, established the “Human Rights Commission” composed of the Ombudsperson as a
first instance body and the Human Rights Chamber as second instance or appellate mechanism.
In accordance with Article | of Annex 6 the Human Rights Chamber, composed of a majority of
international judges (eight out of fourteen judges), was responsible to decide on the violation of
all the rights guaranteed under the European Convention for the Protection of Human Rights and
its Protocols, which are, to reiterate, “directly applicable.” However, the Constitutional Court is
also tasked - under all three procedures of judicial review according to Article VI(3) of the Dayton
Constitution - with the protection of human rights following from the bill of rights included in Annex
4 and the European Convention, and so, there is a clear overlap of competences in this regard.
This was a cause for confusion amongst individual and legal persons as to which body needs to be
addressed in case of human rights violations.

Moreover, both bodies had their own
disadvantages in regard to avaling rapid
and effective legal protection. Whereas the
Human Rights Chamber could deal with any
act of a state body violating a human right, the
Constitutional Court seemed - according to
the text of Article VI(3)(b) - literally restricted to
“judgments of any other courts of Bosnia and
Herzegovina.” Moreover, the Constitutional
Court's Rules of Procedure required the
“exhaustion of legal remedies” in its appellate
jurisdiction and applied this requirement in a

Human Rights Chamber (1999): Hasan Bali¢, Miodrag
Paji¢, Giovannni Grasso, Vitomir Popovic, Mehmed
Dekovic, Rona Aybay, Michéle Picard, Dietrich
Rauschning, Mato Tadic¢, Andrew William Grotrian,
Therese Nelson, Manfred Nowak, Viktor Masenko Mavi,
Jakob Mobller, Zelimir Juka, Ulrich Garms

rather formalistic way, and so, access to the
Human Rights Chamber proved to be easier
for individuals. On the other hand, the Human
Rights Chamber could only declare a human
rights violation and grant compensation at
best, but not review legal norms on the merits
and abrogate them for being unconstitutional.
The latter was a power that was left to be
exercised solely by the Constitutional Court.
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As a matter of principle and from the perspective of comparative constitutional law, the
relationship between the Constitutional Court and the Human Rights Chamber was regulated for
them to function in a cooperative way for ensuring effective protection of human rights. In the
course of 1998, the Constitutional Court received several appeals against decisions of the Human
Rights Chamber, and so the problem arising from their overlapping competences could no longer
be avoided. In two cases no. U-7/98 and U-11/98, the wording in the reasoning given by the Court
for dismissal of the appeals is almost identical. Based on the obiter dictum on the legal unity of
the Annexes of the Dayton Agreement and the provisions in Annexes 4 and 6 which declare the
decisions of both the relevant bodies to be “final and binding”, the majority of the Court argued that
the the decisions of the bodies having the same rank must also have the same rank. Thus, the aim
of the framer of the Dayton Agreement was not to afford the Human Rights Chamber the power to
review decisions of the Constitutional Court or the other way around. Moreover, the Constitutional
Court found that the Human Rights Chamber had indeed been endowed with judicial functions in
relation to the protection of human rights, but that from an organizational standpoint it had not
been established as a “court of Bosnia and Herzegovina” for the purposes of Article VI(3)(c) of the
Dayton Constitution. Rather based on its status as a transitional institution in the field of human
rights protection with a five-year mandate it should be regarded as a sui generis institution. It was
also stated that after the transitional period, the competences of the Human Rights Chamber would
be transferred to the BiH institutions, with the result that the parallel system - which was a cause
for confusion amongst individuals and therefore contributing to legal uncertainty - come to an end.
This occurred on 31 December 2003 when the Human Rights Chamber ceased to operate.

Human Rights Commission
within the Constitutional
Court of Bosnia and
Herzegovina

Since the Chamber had failed to decide
all the received cases through the end of
its mandate, on 1 January 2004, the Human
Rights Commission within the Constitutional
Court of Bosnia and Herzegovina had been
formed as an independent body and the legal
successor of the Chamber. Its prime task Session of the Human Rights Commission within the
had been to complete the work and adopt Constitutional Court
decisions in the remainder of around 9,000
cases of the Chamber. Pursuant to an Agreement on the founding of the Human Rights Commission
within Constitutional Court of Bosnia and Herzegovina, signed on 25 September 2003, the Commission
received a mandate to decide the pending cases of the Chamber through 1 December 2004. In
that period, the Commission had been composed of five members, namely two international and
three national judges. As prescribed under the Agreement, the members were appointed by the
President of the Constitutional Court of Bosnia and Herzegovina. The Commission operated in two
Chambers: the Grand Chamber which sit in plenary and composed of five members deciding solely
decisions on admissibility and merits, and the Chamber, composed of three national members who
were in charge of adopting decisions on admissibility and the striking out thereof. In cases where
the Chamber could not arrive at a unanimous decision, they were referred to the Grand Chamber
or Plenary. After the expiry of its original term, the Commission was able to continue its work
pursuant to a new Agreement, which became applicable since 1 January 2005, although without the
international judges who were originally members of the Commission. These international judges
had been substituted by the judges of the Constitutional Court of Bosnia and Herzegovina. The
judges of the Court participated in the work of the Commission as part of the Grand Chamber, that




is, only in respect of the adoption of decisions on merits. The Chamber had continued working in the
same composition and with the same competencies as those referred to in the previous Agreement.

The Commission operated from 1 January 2004 through to 31 December 2006, and decided
around 8,500 cases of the former Chamber during this period. The Constitutional Court of Bosnia
and Herzegovina had provided substantial financial, personnel and technical support to the work of
the Commission.

In the end, around 500 pending cases were taken over by the Constitutional Court pursuant to the
Agreement of Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina and the Republika
Srpska, in accordance with Article XIV of Annex 6 to the General Framework Agreement for Peace in
Bosnia and Herzegovina from January 2007, with an obligation to complete these cases until 30 June
2007. The work on these cases was completed at the last session held on 26 and 27 June 2007.

Position of the Constitutional Court in relation to the Real
Property Claims Commission under Annex 7

The decisions relating to the inadmissibility of appeals against the Human Rights Chamber’s
decisions also set a precedent in relation to the issue of the relationship between the Court and
the Real Property Claims Commission (CRPC) under Annex 7. In cases U-21/01 and U-32/01, the
Constitutional Court therefore dismissed appeals against decisions of the CRPC. However, in contrast
to decisions relating to the Human Rights Chamber, the Constitutional Court based its conclusion
on specific legal grounds and facts of the cases, declared that there should be an access to lower-
instance courts. Having regard to the appellate jurisdiction of the Constitutional Court over decisions
of ordinary courts, there would indeed be legal recourse to the Court in the end, if necessary.

Position of the Constitutional Court in relation to the High
Representative for Bosnia and Herzegovina

Annex 10 of the Dayton Agreement provides for the establishment of the Office of High
Representative (OHR), who is tasked with the supervision and encouragement of civilian
implementation of the Peace Agreement. Of particular significance for the relationship between
the OHR and the Constitutional Court is Article V of Annex 10, which prescribes that the Higher
Representative shall be the “final authority in theatre regarding interpretation of this Agreement
on the Civilian Implementation of the Peace Settlement”. In 1997, at the Bonn Conference of the
so-called Peace Implementation Council (PIC), further significant and far-reaching powers were
given to the High Representative based on that provision, including in particular the power to enact
legislation and dismiss public officials who attempted to obstruct the implementation of the Peace
Agreement. The High Representatives, Carlos Westendorp, Wolfgang Petritsch and Paddy Ashdown
had put such powers to ever-increasing significant use, so much so that the relevant literature had
begun to speak of the emergence of a quasi-protectorate.

The exercise of these “Bonn Powers” raised the question of whether the High Representative,
as an UN-mandated body - can be made only “politically accountable” to the PIC or whether he
can be made also legally accountable so that his decisions enacting laws or dismissing elected
public officials can be subject to appeal. The decision in case no. U-9/00, in which the issue at
dispute related to the constitutionality of the Law on the State Border Service, enacted by the High
Representative, the Court attempted to resolve the dilemma by stating that the interventions of the
Higher Representative into the legal system of Bosnia and Herzegovina was in fact necessary in the
interest of functioning of the legal system when politics failed at reaching a legal resolution, and that
a mechanism for the judicial review of such interventions could eventually undermine the political
authority of the High Representative.
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However, the Constitutional Court declared the request for review of the relevant law admissible,
and the reasons given by it for its conclusion allow one to appreciate that the Court was attempting
to square the circle. On the one hand, the Court found that the responsibilities of the High
Representative and the exercise thereof were based on international law and as such were outside
of the scope of its review powers. At the same time, however, the Court justified its competence to
review the laws enacted by the High Representative based on the “theory of functional duality” which
it developed. In enacting laws, the High Representative was interfering into the national legal system
of BiH and thereby acting as a “substitute” for the competent Parliament. In effect, a law enacted
by the High Representative and published in the official gazette was therefore part of the national
legal system. And since all legislation is subject to review by the Court in accordance with Article
VI(3)(a) of the Constitution, the Constitutional Court concluded as follows: “The competence of the
Constitutional Court to examine the conformity of the Law on the State Border Service enacted by
the High Representative acting as an institution of Bosnia and Herzegovina with the Constitution is
thus based on Article VI(3)(a) of the Constitution. Consequently, the request is admissible”.

Despite the seemingly contradictory logic in the reasoning, in which the Court found first that
the exercise of competences was based on international law and then that the laws and other
regulations of the BiH which were enacted through the OHR's exercise of the “Bonn powers”, which
would form a part of the legal system of BiH, was subject to the constitutional review, that decision
became a precedent in cases U-16/00, U-25/00 and U-26/01 and was thus incorporated into a
system of “checks and balances” between the High Representative and the Constitutional Court. It
must be said, however, that High Representative Wolfgang Petritsch did voluntarily subject himself
to this system only because of his trust in the notion that both the OHR s Legal Office as well as the
Constitutional Court, including international judges, were staffed with professional lawyers so that
the danger that laws of the High Representative would be declared unconstitutional or in violation
of the ECHR by the Court seemed to him to be very small indeed.

However, the application of the doctrine of functional dualism and substitution in cases relating
to dismissals of individuals holding public offices by the High Representative was significantly more
controversial.

In one of the cases decided by the Constitutional Court in November 2001, which related to
the decision of the High Representative to dismiss an official, the Constitutional Court noted that
the decision against which an appeal was filed could not be considered a “decision” of the court for
the purposes of Article VI(3)(b) of the Dayton Constitution, and that neither parliamentarians nor
individuals were authorized to file such an appeal, that is, to refer a constitutional dispute to the
Court for the purposes of Article VI(3)(a) of the Constitution. At the end of September 2004, there
was a change in the case law of the Constitutional Court on this issue. Appeals filed against the High
Representative’s decisions were rejected for formal reasons, on account of their being premature.
Namely, the appellants had not even attempted to challenge these decisions before the competent
courts. The courts, as the Constitutional Court pointed out, had to apply the European Convention
directly and provide protection of safeguarded rights and freedoms.> Finally, in a decision taken in
2009,° the Constitutional Court emphasized that it had the jurisdiction to decide the appeal, given
that the appeal challenged the decisions of the courts in Bosnia and Herzegovina, which decided on
the appellant’s labour-related status. However, the disputed decisions were made solely based on
the decision of the High Representative, in respect of which the European Court found in the case
of Dragan Kalini¢ and Milorad Bilbija v. Bosnia and Herzegovina’ that Bosnia and Herzegovina could
not be held responsible. Hence, the Constitutional Court concluded that the appeal was ratione
personae incompatible with the Constitution of Bosnia and Herzegovina.

Decision no. U-37/01.
See, inter alia, decision of the Constitutional Court no. AP-759/04 of 29 September 2004.
Decision of the Constitutional Court no. AP-680/07 of 13 May 2009.

See ECtHR, Admissibility Decision of 13 May 2008, applications no. 45541/04 and no. 16587/07. In that decision,
the European Court reminded that removals from office ordered by the High Representative pursuant to his
“Bonn powers” were, in principle, attributable to the United Nations and that Bosnia and Herzegovina could not
be held responsible for such removals.
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Social and Political Context of
Introducing the Contitutional
Justice in SFRY and SRBiH

he state union of the South Slavic peoples, throughout its seventy-year long existence,

had very different social, political and state systems. Each of those had specific qualities in
addition to specific qualities of the constitutional act, which contributed to further development, or
change of the state organization.

In 1918, a unitary monarchy with the Royal House of Karadordevi¢ as the constitutional guarantee
of its inception was established (the Kingdom of Serbs, Croats and Slovenes - a very interesting
topic on mutual influence of federal elements through national triunity “one people originating
from three tribes”, a rigid unitary aspect of the monarchy and the victorious - “liberation of South
Slavs”). The change then occurred in the state structure on several occasions (either through the
dictatorship and absolute unconstitutionality, or through the beginnings of federalization through
the so-called “subdivision of the Kingdom of Yugoslavia into provinces called “banovina” or banate”).
In the period from 1941 to 1945, the Yugoslav union was faced (in addition to all the other historical
developments) with the crucial question of the type of state system it would follow in the the future.

Following the end of the war and the victory of the anti-fascist forces, where communist view
of the world and the organization of the state union became predominant, the only option that was
seen to be acceptable, was that of a state organized under a constitution. The State - the Federal
People’s Republic of Yugoslavia, which was designed after the Soviet model of republics as integral
parts, with an absolute constitutional priority of the central-federal state and the legal principle that
“in a conflict of jurisdiction the central level shall have priority”.

The first Constitution of 1946 was the basis for further _

amendments. In 1953, this led (in terms of the evolution of the

constitutional law) by way of the Constitutional law, to a relatively USTAV

more liberal stance on economic democracy (without a rigid SOCIJALISTICKE
Soviet planned economy). The management of economic property R SLIINE
underwent changes (self-management as an inception of non-state JUGOSLAVIJE
ownership over the means of production and property in general) AR ’

EEFUBLIKE JUGOSLAVUIE

and even to a slight degree to the loosening of a rigid stance on the
political freedoms, without a direct influence, though, on the system of

the state organization including the federalization of the state, which, |]-
essentially, remained the same as under the 1946 Constitution.

The social system, which was overwhelmed, according to one of the contemporaries, by the
“fever of changes”, which saw the socialist principles clash with the economic and social patterns,
tried to reconcile new theories on socialist evolution with the etatist organization of the state. New
wave of the employment of self-management as a primary social goal and, at the same time, the
conflict of tendencies of total federalization through the strengthening of republic statehood and
the tendencies of stabilization of a unitary state through the strengthening of Yugoslav spirit, was
impossible to solve within the scope of the old Constitution or the Constitutional law. Thus, the
logical sequence of events was to enact a new SFRY Constitution, and subsequently the Constitutions
of the Republics.

There were lengthy discussions within the political system on the new constitutional premises.
However, the most important thing is to point to a tendency, which was defended by “the socialist
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self-management” as “a sacred letter of new Yugoslavia”. This

. demanded, shyly at first and openly afterwards, the introduction of
@ an independent body (“independent” in terms of social organization
at the time) in a form of non-executive and non-legislative authority.

USTAV This independent body would not only formally but also substantially
SOCUIALISTIEKE REPUBLIKE protect equality of all citizens and the rights enunciated in the law and

BOSNE | HERCEGOVINE give final decision on it.

A AMANDMANIMA 1-Lynli
From such a demand stemmed a demand that someone must
- protect the text of the Constitution through the review of constitutionality
of laws, since legality of laws depends on their compatibility with the
Constitution as the highest legal act. It is interesting to note that this
premise on the protection of constitutionality passed effortlessly and

without much resistance through the sole political filter (the discussion in the structures of a sole
political party - back then, already the League of Communists of Yugoslavia). It essentially initiated
the state union into a strange political structure that was at odds with itself. On the one hand,
there is the consensual right to political decision-making by the only permitted political organization
(single-party system guaranteed by law) and, on the other hand, there is the guarantee of equality of
all before the Constitution and law and the protection of that right before the Constitutional Court.
This does not imply the present-day standards of the protection of rights or the present-day rights.
However, by taking a look at the rest of the countries of “the socialist union” during that period, and
particularly by taking a look at “the European countries of parliamentary democracy”, this exception
in state organization is interesting. There was a rather small number of the European countries,
which had had a constitutional court of this capacity at the time.

For the purpose of this text, when it comes to the Constitution of SFRY (and of the socialist
republics) of 1963, we will focus exclusively on the founding and responsibilities of the constitutional
courts: the SFRY Constitutional Court and the SR BiH Constitutional Court.

In terms of the constitutional “priority”, the Constitution did not
attach great significance to the establishment and responsibilities
of the Constitutional Court of SFRY (SRBiH). This was so because this
issue was positioned after a number of political stances (socialist
social system, self-management, foreign policy), as well as after the
organisation of the state government and the federalism. However,
when viewed from this point in time, they reached the highest level
of significance within the Constitution. Considered from the point of
rationalization and constitutional matter, the SFRY Constitution refers
to (the basic) constitutional principles. It contains the section on the
federal state and political and social structure, the section on the
judicial system, constitutionality and legality, as well as the section
on competencies, functions and organization of the federal authority,
which includes the SFRY Constitutional Court as well. Such organisation of the constitutional matter
implies a conclusion that the SFRY Constitution was “only a theoretical and systematic outline of
the constitutional structure”. The idea behind the text of the Constitution designed in such a way
was for (socialist) republics to “further elaborate on and expand the constitutional order” in their
respective constitutions within the given historical circumstances and within the boundaries of the
socialist social and political system.

In a short overview of fundamental rights and freedoms guaranteed under the Constitution,
we refer to the personal rights (of a citizen), political rights (political freedoms) and collective rights
(ethnic, class, political). Those are the following: the right to self-management, the right to work, the
right to freedom of labour, the rights relating to labour and social rights (with historical and political
determinant of socialist/communist ideology, and in contemporary times they represent rights



which “are implicit”), and political rights: freedom of thought, choice, conscience, press, association,
equality, speech, assembly and public gathering (which are guaranteed under the Constitution,
which protection, though, and even application were restricted and, at times, unenforceable due
to the single-party system and political system), as well as “collective rights” such as the right to
express ethnic affiliation and the protection of rights of national minorities, including the right to
education (in terms of extending the right to ethnic expression through the educational system
- language and alphabet), the right to freedom of religion and the organization of churches and
religious communities.

The Constitution deals specifically with the personal liberties enunciated in the principles of
legality in a criminal procedure, the exclusive right of the court to decide on the deprivation and loss
of liberty, the presumption of innocence, the protection of human dignity in a criminal procedure
and thereafter, the right to defence, and the right to a hearing. As “the right of a person” the right to
liberty of movement and residence, the inviolability of home, the confidentiality of correspondence
and the right to a legal remedy (the right to an appeal) were specifically singled out.

These, aswell as otherrights of anindividual and/or of the collective
mentioned here are protected through a direct application of the
rights guaranteed under the Constitution and the right to protection
against arbitrariness through the forms of legal instruments and the
structures of implementation thereof.

The most important thing is that the Constitution emphasises
constitutionality and legality of all the aforementioned rights and
freedoms. Neverthelesss, the definition of the terms of constitutionality
and legality was subject to political influence. Essentially, the political
influence, as well as the influence of legislative, executive and judicial
bodies, was restricted by the presence or lack of a constitutional
provision or constitutional protection. That applied particularly to the
principle of legality, which was listed only to some extent in the Constitution: the supremacy of law,
the priority of a federal law, the mandatory publication of laws, regulations and general acts before
the entry into force, the prohibition of retroactive application of laws, universal rights of the use of
alphabet and languages, etc.

The Constitutional Court of Yugoslavia had a special status both as “a court” and as a special
“constitutional institution”, which competence was framed through the protection of constitutionality
and legality. It was set forth in the Constitution of (SFR) Yugoslavia, whereas the constitutional courts
of (socialist) republics were provided for by the Constitution of Yugoslavia, and established by the
constitutions of the republics.

When we take a look back at the provisions guaranteeing the independence of the Constitutional
Court, the prohibition of the interference of other bodies with their
work and decision-making, the exercise of the function solely based
on the Constitution and laws, the full independence of judges and I-
their absolute immunity and guarantees for special privileges, we are
surprised by how modern or identical even - perhaps even formally
more advanced - the relation towards and guarantee of the principle
of judicial independence during those old days was when compared
to our present-day system. This particularly refers to the established
competence, which involved strict division to the protection of
constitutionality and legality under the federal regulations (the
Constitutional Court of Yugoslavia) and the protection of constitutionality
and legality under the republic’s regulations (the Constitutional Court
of Republic), as well as the absence of supremacy of the federal over

USTAV
Soc:ﬂ‘s:ledne
%ne i Hercegovine

5 Ustavnim amandmanima HV

SARAJEVE, 1078,

35



36

the republic constitution. The wisdom of the constitutional principle that everyone, while protecting
the constitutionality in “their respective territory”, protects the general constitutionality at the same
time, contributed to the harmonization and smoothness of the constitutional system.

The Constitutional Court of Yugoslavia was composed of a president and ten members who
had been elected for a term of eight years and had been eligible for only one more additional re-
election. Half of the judges had been elected every four years. The election of the president and of
the judges had been carried out by the Federal Council of the Federal Assembly upon the proposal
of the President of the Republic (SFRY). It was the exclusive right of the President of the Republic
to select candidates, and the Constitution had not set any conditions regarding the professional
and other qualifications for judges, although it had been implied that distinguished jurists or other
persons having general authority may have been elected. The judges of the Constitutional Court
could not exercise some other state or public office (incompatibility of offices).

The dismissal of a judge against his/her will may have happened only exceptionally, namely
on account of a sentence of imprisonment, the loss of capacity to exercise rights and permanent
physical inability, while the Court itself had established whether any of the foregoing conditions had
been met. Judges had enjoyed the so-called absolute immunity (as had the members of the Federal
Assembly), but it was the possible for them to lose their immunity based on a decision of the very
Court. The introduction of constitutional justice in the territory of the SFR Yugoslavia and Socialist
Republics, including Bosnia and Herzegovina, represented a turning point for the dualism of political
and social system that had been in power in the given historical circumstances. The Constitutional
Courts of the Republics had been formed on uniformity principle, and the text that follows will
provide separate explanation of the competence, the number of judges and the operation of the
Constitutional Court of the SR of Bosnia and Herzegovina

Acts of the Constitutional Court of
Bosnia and Herzegovina adopted
in 1965: Rulebook on the Internal
Organisation and Job Classification,
Provisional Rulebook on Professional
Service Labour Relations and
Provisional Rulebook on Distribution
of Means of Work and Basics
and Standards for Distribution of
Personal Income in the Professional
Service



The Period from 1964 to 1974

Based on and within the framework defined by the 1963 Constitution of the SFRY, as well
as in other Republics (and Autonomous Provinces) of the then Yugoslav Federation, the
Constitutional Court of Bosnia and Herzegovina was established in the Socialist Republic of Bosnia
and Herzegovina in 1964, as a separate constitutional authority, or institution. The establishment,
jurisdiction, procedure, legal effects of its decisions and organization of its activities were defined
in the Constitution of the SR BiH of 30 April 1963 and the 1964 Law on the Constitutional Court
of Bosnia and Herzegovina. The issues relating to its organization and activities were specified in
its Rules of Procedure. The particularity of the constitutional courts of the SFRY, including that of
Bosnia and Herzegovina, was that certain jurisdictions were conferred to them by federal laws,
more precisely the 1965 and 1967 Basic Law on Enterprises and the 1973 Law on the Establishment
and Registration of Associated Labour Organizations.

The Constitutional Court had seven members, namely a
president and six judges. The term of judges was eight years
and they were eligible for reappointment for a final period of
eight years. Out of the total number of judges, a half could be
subsequently reappointed every four years. The initial selection
of judges of the Constitutional Court of the SRBiH was carried
out by the Assembly of the SRBiH on 26 June 1963. Changes
in composition of the Court took place in 1967 and 1971. The
judges enjoyed immunity just like the members of the legislative
authority, i.e. the Assembly of the RBiH.

The activities of the Constitutional Court actually commenced
on 15 February 1964 when the first official/working session was
held, although the formal beginning of its activities dates back to
the initial appointment of judges of the Constitutional Court - 26
June 1963. At its session held on 8 May 1964, the Constitutional “Oslobodenje”, 16 February, 1964
Court took its first decision (a ruling rejecting a motion wherein
the applicant requested the Court to decide on the protection of his rights in proceedings conducted
before an ordinary court and administrative authorities).

The funds necessary for the work of the Court were provided for in the budget of the Republic
at the Court’s proposal. No fee was charged for the procedures before the Constitutional Court
(although the initial Rules of Procedure provided: ... unless otherwise prescribed by law).

Mr. Slobodan Marjanovic¢ was elected the first President of the Court.

Articles 225-231 of the Constitution of BiH prescribed the following competencies of the
Constitutional Court:

+ deciding whether the Republic laws, regulations and general acts of the Republic authorities,
statutes of the county and municipal authorities and other regulations and general acts of
organizations are compatible with the Constitution of the SRBiH and other Republic regulations.

« deciding any dispute over rights and obligations between the SRBiH and municipalities and
counties, between two or more municipalities and counties on the territory of the SRBiH, if
another court does not have jurisdiction to decide such dispute,

+ deciding the conflicts of jurisdiction between the courts and the Republic, county and municipal
authorities on the territory of the SRBiH.
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+ deciding on the protection of self-management rights and other rights and freedoms provided
for in the Constitution when such rights and freedoms are violated by individual acts or actions
of the Republic authorities and deciding on other cases as defined by the law, provided that
some other court protection is not prescribed;

* monitoring the occurrences aimed at achieving constitutionality and lawfulness and, based
on that, submitting opinions and proposals to the Assembly of the SRBiH to secure the
constitutionality, lawfulness and protection of self-management rights and freedoms and rights
of citizens and organizations.

The 1963 constitutional text provided for the fundamental provisions on the composition of
the Constitutional Court, procedures before the Constitutional Court, determination of purpose of
laws or other regulations. However, the competences of the Court and procedure before the Court,
legal effects of its decisions, its independent organization and work were to be prescribed by the
Republic law. Therefore, the aforementioned issues were regulated and specified in the 1964 Law
on the Constitutional Court of Bosnia and Herzegovina. For example, that Law provided that the
procedure for review of constitutionality and lawfulness could be initiated by the Assembly of the
SRBiH, the Executive Council/Government (with the exception of review of constitutionality of the
Republic laws), the Supreme Court of BiH (if the issue of constitutionality and lawfulness arose in
relation to the procedure before the ordinary courts), the Higher Commercial Court (if the issue of
constitutionality and lawfulness arose in relation to the procedure before the Commercial Courts),
the Republic Prosecutor (if the issue of constitutionality and lawfulness arose in relation to the
activities of the Public Prosecutor’s Office), the municipal and county assemblies or labour or other
self-management organizations (if a constitutional right was violated), the municipal and county
assemblies (insofar as the review of constitutionality and lawfulness of the statutes and general acts
of labour and other self-management organizations was concerned or statutes of municipalities
and other regulations and general acts of the municipal authorities, the lawfulness of which was
subject to a review by the relevant assemblies), the authorities of socio-political communities that
suspended the enforcement of regulations or other general act based on the Constitution or Republic
laws), the relevant Republic Secretaries/Ministers, with the exception of review of constitutionality
of Republic laws, and in case of review of constitutionality and lawfulness of the regulations of the
Executive Council/Government.

Depending on the circumstances established in the preliminary procedure, the Constitutional
Court, before taking a decision, could give the relevant authority or the relevant organization an
opportunity to remove the incompatibilities of regulations or other general acts with the Constitution
or the Republic law. However, when the Constitutional Court found during the proceedings that
a Republic law was not compatible with the Constitution, it would take a decision on it, it would
pronounce that decision (at the session and in presence of the parties) and it would inform the
Assembly of the SRBiH immediately thereafter. If the Assembly failed to bring the challenged law
into line with the Constitution within a time limit of six months, the Constitutional Court would take
a decision to render ineffective the challenged law or the provisions, which were incompatible with
the Constitution. When the Constitutional Court found that regulations, excluding laws, or other
general acts were incompatible with the Constitution or the Republic law, it would take a decision to
invalidate or quash the challenged regulations or general acts.

As already mentioned, the Constitutional Court of the SRBiH, just like any other constitutional
court of the SFRY, had the following jurisdictions deriving from, in addition to the Constitution of the
SFRY or Constitution of the SRBiH, a few federal laws:

+ deciding disputes between the parts of an enterprise, labour units, labour organizations over the
issues relating to the status and other self-management rights (the Basic Law on Enterprises),
and



« referringdisputesto the constitutional courtontheissue relating to the fulfilment of requirements
necessary to organize basic organizations (the Law on Establishment and Registration of
Associated Labour Organizations).

It is interesting to note that occasionally the Constitutional Court decided the cases in which it
was requested to give legal advice and opinions to various applicants and to give instructions to
other authorities. In such cases, the applicants were mostly given necessary instructions or the
interested parties were informed of their applications.

The landmark decisions and their impact on social and
political life in Bosnia and Herzegovina

Over the years the constitutional judiciary in the SFRY/SRBiH, which was introduced in 1963,
became the most important institution for the protection of constitutionality and a very important
institution for the protection of lawfulness.

The constitutional court was called, just as it is called today, the “negative legislator” for its
jurisdiction to invalidate or quash unconstitutional or unlawful acts and thus exclude them from the
legal system.

In the first decade of its work, the Constitutional Court of BiH took a number of important
decisions (more than 700 decisions, rulings and conclusions), whose impact on social, economic and
political relations and life in BiH and, generally, on the rights of citizens and certain stakeholders was
indubitably enormous. Although this was a new mechanism (constitutional judiciary), taking into
account the period and relations within which the Court acted, the decisions of the Constitutional
Court had significantinfluence both on the legislative activity and on the application and enforcement
of laws and other regulations. Even then, the Constitutional Court was a corrective mechanism,
which was gradually increasing its significance.

In the first place, this encompasses the decisions
relating to the “abstract review of constitutionality”,
i.e. the decisions on the compatibility of laws, other
regulations and general acts with the Constitution and
the review of lawfulness, i.e. the compatibility of general
acts with the Republic laws. Within the framework of
these competencies, the Constitutional Court decided on
the disputes over the issues of publication of regulations
and general acts (the accessibility of regulations to
citizens), reversible effects of regulations and general
acts (retrospective application), the issues relating to
the contributions to pension and disability insurance,
taxes, communal fees and services, the issues relating
to the use of construction land, the issues relating to the
personal income (salaries), education fees (enrollment
fees etc.) and other issues in the area of education and
the issues in the area of social insurance (health care,
pension and disability insurance), etc.

In a number of cases, the Constitutional Court decided on the constitutionality and lawfulness of
regulations and general acts, which were no longer in force.

Several decisions related to the procedure for a review of “statute compliance”, i.e. the procedure
for areview of compatibility of regulations and general acts (partially or as a whole) with the provisions
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of statutes, and compatibility of general acts with self-management agreements (as acts regulating
social, economic and other self-management relations in accordance with the Constitution and law).
Those are the association of funds and labour, determination of plans and balancing of interests in
division of labor and basis and criteria for distribution of income, etc.

The Constitutional Court had a significant competence for deciding the disputes over rights
and duties arising between socio-political communities (between the SRBiH and municipalities, or
the counties at an earlier time), between two or more municipalities (or the counties at an earlier
time) on the territory of the SRBiH (unless some other court had the competence for deciding such
disputes). Several decisions taken related to the disputes of conflict of jurisdiction between the
courts and the Republic and municipal authorities (negative or positive conflict of jurisdiction). The
Constitutional Court took important decisions relating to the protection of self-management within
the then labour organizations (enterprises).

At that time, the “proactive” jurisdiction of the Constitutional Court significantly contributed to
the protection of constitutionality and lawfulness. It related to possibility to monitor occurrences
and, by doing so, to give the Republic Assembly as a legislative authority opinions on and proposals
for the Republic laws and to undertake other measures aimed at safeguarding constitutionality and
lawfulness, and protection of self-management rights and freedoms and the rights of citizens and
organizations. This was done on several occasions by the Court.
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“Oslobodenje”, 15 December 1964

The general review of normative and regulatory activities i.e. review of constitutionality and legality
encompassed significant part of the competences of the Constitutional Court during the first 10
years of its activities.

In the same period, the Constitutional Court decided a number of cases relating to the conflict
of jurisdiction (negative or positive conflict of jurisdiction) between the courts and Republic and
municipal authorities on motions of citizens, municipal courts, Public Prosecutor of BiH, district
courts, municipal assembles, labour organizations, communal institutes of social insurance. The
Constitutional Court significantly contributed to the legal certainty and effective protection of
constitutional rights and interests of citizens and other stakeholders by deciding such cases.

As to the protection of the right to self-management and other fundamental rights and freedoms
provided for in the Constitution, in the first decade of its work, the Constitutional Court received
900 requests (motions) for protection of fundamental rights and freedoms in this area. Although
the Constitutional Court considered them formally, it did not take decisions on merits but it used
to conclude that it did not have formal and legal competence for dealing with such cases, including
the reasoning that another means of judicial protection were provided, and it rejected or dealt with
such requests in another way.
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The celebration of the 10th
Anniversary of the Constitutional
Court of BiH which was attended
by Judge Boro Popovic, Court
Secretary Jakob Papo, First
President of the

Court Slobodan Marjanovic,
Second President of the Court
Bogomir Brajkovic,

Judge Sefkija Puzic, Judge Jovo
Soji¢, Judge Tahir HadZovic,
Judge Samuel Konforti, Judge
Atijas Cevi, Judge Ante Miljas,
Judge Gaso Mijanovic, Judge
Bisera TauSan, Legal

Advisors, Judicial Associates and
other professional staff



The Period from 1975 to 1990

he period after the establishment and first decade of work and operation of the Constitutional

Court of Bosnia and Herzegovina is characterized, inter alia, by significant modifications of the
constitutional system in both the SFRY and Bosnia and Herzegovina through the passing of federal,
republic and provincial constitutions, which completed the reforms initiated by the amendments of
1971 and 1972.

PREGLETD RADA
USTAVNOG SUDA BOSNE I HERCEGOVINE
U 1975. godini

OPSTI PODACI

U 1975, godini Ustavni sud je imao u radw ukupno 356
predmeta, Od ovog broja 218 predmeta odnosilo se na ocjenjivanje
ustavnosti i zakonitosti propisa i drugih opstih akata i samoup=
ravnih op8tih akate, kao i na statusne sporove, 2 predloga za
rjeSavanje sukoba nadleZnosti, %o na odluéivanje o zaStiti prava
samoupravljanja i drugih osnovnih prava i sloboda povrijedenih
pojedinadnim aktom ili radnjom i 96 predmeta na traZenje prav=
nih savjeta, misljenja, intervenciju Ustavnog suda kod drugih

organa i sl.

Although by passing the amendments in 1971, the matter of regulation of a number of relations
had already been transferred to the competence of the Republic (which was the reflection of the
extensive reforms on the territory of the SFRY), the jurisdiction of the Constitutional Court of BiH
was substantially extended by the 1974 Constitution of the SRBiH. The number of authorized
persons for the initiation of proceedings for review of constitutionality and legality has increased
as well. In that manner, in addition to the persons that could have initiated the proceedings before
the Constitutional Court until then, the same authority was granted to all courts (if the issue of
constitutionality or legality appeared before a court®). In addition, it was granted to the Public
Attorney (as a newly established authority), the Social Accounting Services (SDK), etc. The solution
was still maintained that, in addition to the fact that “anyone may initiate proceedings for review of
the constitutionality and legality”, also the Constitutional Court may “initiate proceedings for review
of constitutionality”, i.e. “on its own initiative”.

Furthermore, the areas and relations regulated by the municipality assemblies’ decisions were
substantially broader, especially the normative self-management area. Namely, by the provisions
of the 1974 Constitution, the associated labour organizations, self-management communities of
interest, local communities, other self-management organizations and communities were authorized
to regulate, by their general acts, the significant number of relations the regulation of which had
previously been within the scope of competency of the state bodies.

8 Similar to the present competence of the Constitutional Court under Article VI(3)(c) of the Constitution of BiH
(Annex 4 to the GFAP).
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At that time, the Constitutional Court of BiH, inter alia, evaluated whether a regulation or general
act of the socio-political community, i.e. the self-management general act, was inconsistent with
the Federal law with the authorities of the Republic having a present and the Federal Constitutional
Court previous competence for their enforcement.

More precisely, under Article 387 of the 1974 Constitution, the Constitutional Court of the
Bosnia and Herzegovina shall decide on the compliance of law with the Constitution; shall decide
on the conformity of other regulations or general acts of the socio-political community with the
Constitution and law; shall decide whether other general acts are consistent with the Constitution
or contrary to the law; shall decide whether a statute or other general act of political or social
organization, or citizens’ community is in conformity with the Constitution or contrary to the law;
shall resolve disputes arising between the Republic and other socio- political communities with
regard to their respective rights and obligations, as well as the disputes arising between the socio-
political communities if the jurisdiction of another court is not provided for by the law regarding the
resolution of such disputes; and, shall decide on disputes arising between the courts and bodies of
the socio-political communities with regard to their respective competencies.

The Constitutional Court shall continue to review the constitutionality of laws and the
constitutionality and legality of regulations and general acts of bodies of the socio-political
communities and other general acts that ceased to be in force if no more than a year has passed
from the moment of their cessation to the moment of the initiation of the proceedings.

In terms of the time-period and circumstances under which the BiH Constitutional Court
functioned, the period between 1975 and 1990 represented a period of its further successful
development and affirmation. Namely, the consequence of the expansion of its jurisdiction was
the increase in its workload, i.e. the number of cases before the Court. According to the assessment
of the Court itself from that period, the constant increase in the backlog “indisputably indicates
that the Constitutional Court as the institution protecting the constitutionality and legality is getting
increasingly affirmed in our system”.

This period also marked the affirmation of the State of Bosnia and Herzegovina (the Republics
were defined as “states” by the Federal and Republic Constitutions of 1974) that acquired a
new structure and responsibilities. As the 1974 Constitution opened an important space for the
development of market economy (irrespective of all restrictions), itimposed a need for strengthening
the economic functions of the Republic as well. However, even under those circumstances, there
was still a need for regulating the economic and other flows for the purpose of meeting the interests
and needs of citizens and the society as a whole. That was the time in which it became apparent
that, notwithstanding the proclamation and high goals of the self-management system, the broadly
conceived and dispersed self-management was not sufficient to direct economic and other social
currents in a proper manner but required the simultaneous intensive role of the state, not only in
the regulation of relations but also in the undertaking of other measures.

Although, in the period between 1975 and 1990, as well as prior to that period, the Constitutional
Court in the largest number of its cases acted upon the citizens' initiative regarding the review of
constitutionality and legality, it could have been expected that the Constitutional Court would have to
deal with the issues of the protection of human rights and fundamental freedoms and especially with
the economic, cultural and social rights. However, the case law of the Constitutional Court indicated
that the 1974 Constitution of the SRBiH overemphasized the possibilities to excercise certain rights
especially having in view the current human rights concept and the constitutional mechanisms
for the protection thereof. For instance, the characteristic example represents the provision that
guaranteed the “right to work” for all the citizens which both in Bosnia and Herzegovina and the
whole world remained the unattainable goal/ideal. Therefore, to proclaim the “freedom of labour”
by the Constitution, which practically meant the right of citizens to have all working positions and
functions in the society made available, under equal conditions, was sufficient and realistic. That,
certainly, determined the capabilities of the then Constitutional in terms of citizens’ requests for
protection of this but also other rights safeguarded by the Constitution.



Judges and staff of the Constitutional Court, 1978

In this period of fifteen years, the Constitutional Court solved a considerable number of cases
in different areas such as referendum, environmental protection and use, and disputes between
the self-management community and its users - citizens, on the use of their services, the problem
of collecting payment for the station services in the public road transport, the possibility for and
the right to submission of the workers’ petitions, cutting-off power supply due to getting behind in
payments, political or other forms of organization on the basis of ethnic group affiliation, etc... for
directly interested subjects, but also for the general public (published in the media).®

Workers in basic organizations form the prices of their products and services according to the
market conditions, and the competent body of the socio-political community performs a social
control of prices by undertaking measures of direct price control.

As for the composition of the Court and the number of judges, in 1974 the framer of the
Constitution decided to increase the number of judges from seven to nine (president and eight
judges), whose term of office was eight years without the possibility to be reelected to the functions
of the president or judges. This number of judges was kept until the end of this period.

The methodology of work and other issues, including the subject matter of decisions, have been
essentially relying on the court’s case law from the previous period. The extensive constitutional
case law, particularly in respect of general, i.e. principle positions, strengthened the continuity of
the operation and activity of the Court even in this period. Over the time, the Court improved its
effectiveness and promptness, achieving an average duration of proceedings in individual cases to
be about six months, which is deemed very satisfactory.

In this period, the 20" anniversary of the Constitutional Court of Bosnia and Herzegovina was
marked by the solemn session of the Constitutional Court held on 27 June 1983. The then President
of the Constitutional Court recalled on that occasion some statistical indicators relative to the
Constitutional Court’ operation. He first expressed the position that evaluation of the results of the
protection of the principles of constitutionality and lawfulness, or to what extent the Constitutional
Court managed to fulfil its role and tasks, “may not be solely based upon the number of acts that
had been the subject of direct review, the least of all upon the number of norms that had been
eliminated in that manner from the legal sistem”. Thus, he stated that in the last twenty years (1963

9 See a broad overview of decisions and positions from the period 1975-1990 in “Constitutional Court of Bosnia
and Herzegovina 1964-2014" - pp. 54-68.
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to 1983), the Constitutional Court reviewed 3,236 regulations and general acts upon requests of
authorized persons, working people and citizens as well as upon its own initiative. It was highlighted
that in 114 cases, the Court reviewed the constitutionality of republic laws. In particular, it was
pointed out that, subsequent to the enactment of the 1974 Constitution and the 1976 Law on
Associated Labor, the number of requests by authorized persons was continuously on the rise.
This primarily reflected the complex changes in the normative order, the increased awareness and
knowledge of the importance of lawfulness and a refusal to accept a violation of the principles of
constitutionality and legality in any way.

The role and authority of the decisions of the Constitutional Court as defined by the Constitution
is emphasized by the provision that the decisions of the Constitutional Court are binding and
enforceable. In case of need, the enforcement of the decisions of the Constitutional Court shall be
ensured by the Executive Council/Government of the Republic, while the Constitutional Court, as
before, could demand that measures be taken against responsible persons on account of failure to
enforce decisions of the Constitutional Court.

It needs to be specifically underlined that in the period from 1975 to 1990 but also during the
past ten years, the Constitutional Court had no serious difficulties in the enforcement of its decisions
annulling or abolishing unconstitutional and unlawful general acts or individual provisions thereof
and removing them from legal practice. Bosnia and Herzegovina was already sufficiently capable
back then, inter alia, to effectively ensure the enforcement of the decisions of the Constitutional
Court of BiH. Hence, the Constitutional Court never had to request from the Executive Council to
secure forcible enforcement of its decisions in respect of several thousand cases. However, the
Constitutional Court did occasionally address the Assembly of S/RBiH informing them of some
current events and observations in the realization of constitutionality and legality in the case-law of
the Constitutional Court of BiH (e.g. in December 1977). Such practice and authorisation contributed,
inter alia, not only to introducing the legislative body to “some current events and observations in
the realization of constitutionality and legality” but also contributed generally to the creation of a
positive climate in respect of the enforcement of the decisions of the Constitutional Court of BiH in
this period of its operation.

Essentially, it might be concluded that the overall function of the Constitutional Court of BiH in
the period 1975 through 1990 was an impetus for the affirmation of the rule of law in SRBiH, which
left less room for the emergence of the anarchy, arbitrariness and voluntarism in the BH society of
that time.



The Period from 1991 to 1996

fter the significant political changes, which occurred in the 1990s in the former state of SFRY,

including Bosnia and Herzegovina, the Constitutional Court continued to operate pursuant to
its earlier jurisdiction as established by the Constitution. However, subsequent to the first multiparty
elections in the Socialist Republic of Bosnia and Herzegovina, held on 18 October 1990 (and even
prior to the elections in the transition of the political system which had already commenced), a great
number of amendments to the Constitution of SRBiH was adopted, some of them even relating to
the Constitutional Court of SRBiH.

As for the jurisdiction, it, essentially, remained the same as before, but extended by Amendment
LXXVIII to include the jurisdiction relating to review of the constitutionality of acts of political
organizations (parties), which began to form in the circumstances of the newly created multiparty
pluralism, instead of the former one-party system (the communism).

However, it is important to point out that the catalogue of rights determined by the Constitution
was extended and in cases of possible violations of those rights, the citizens may ask protection
before the Constitutional Court (Amendments of 1990 and subsequent amendments).

The Amendments that came into force in the second half of 1990 related to the election of judges,
the authority of the Government to suspend the implementation of a general act undergoing the
process of review of constitutionality and resolving disputes concerning the constitutionality of the
acts of political organizations, social organizations or citizens' associations.

Amendment LXXV:

“Until a decision is adopted by the Constitutional Court of BiH or any other competent
authority, the Government of SRBiH is entitled to stay the enforcement of any regulation,
general act or individual act or any action by a municipal assembly and city community
assembly ... withdrawing or restricting the freedoms, rights and duties of man and citizen as
guaranteed by the Constitution or disrupting the order as established by the Constitution,
which are deemed unconstitutional or unlawful.”

The method of appointment of judges of the Constitutional Court was also changed.

Pursuant to Amendment LXXI to the Constitution of SRBiH of 31 July 1990, the Councils of the
Assembly of SRBiH in a joint session:

- “elects and dismisses the President and judges of the Constitutional Court of BiH".
Amendment LXXVIII:

“The Constitutional Court of BiH decides whether the statute or other general act of a political
organization, social organization or citizens' association is in accordance with the Constitution
of SRBiH or contrary to the law.”

The outbreak of the political crisis in SRBiH in 1991, and in particular in 1992 following the
referendum on independence of BiH, held on 29 February and 1 March 1992, caused considerable
difficulties relating to the operations of the Constitutional Court. This primarily pertained to the
personnel and the type of disputes pending before the Constitutional Court, as well as to the scope
of decisions adopted.

Some of the judges elected prior to the outbreak of the war did not come exercise their
functions and, therefore, new judges were appointed in the war circumstances in accordance with
the procedure different from the regular one foreseen under the Constitution.

It should be noted that the Court consisted of the president and eight judges elected for the
term of eight years and they could not be reelected to the same function.
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The President of the Constitutional Court was elected from amongst the judges of that court for
the period of one year and could only be successively reelected one more time.

These provisions were also retained at the time of the outbreak of the crisis in BiH.

We are not going to venture here into any comments or evaluation of the Constitutional Court's
operation in these circumstances. However, we note that it operated throughout the crisis and
adopted a number of decisions that were received differently by the political and legal community
and the public in Bosnia and Herzegovina.

This, primarily, pertains to the decisions concerning the establishment of the Croat Community
of Herceg-Bosna (Decision adopted on 14 September 1992), the decision declaring incompatibility
of the Declaration Proclaiming the Republic of Serb People in Bosnia and Herzegovina with the
Constitution (issued on 8 October 1992), and the decision (submitted in the form of notification to
the Assembly of SRBiH and the Presidency of SRBiH) of 2 November 1992, stating that the Presidency
of SRBiH may not make changes to the Constitution by a decree with the force of law.

Whatis interestingis the fact that more than one third of all cases considered by the Constitutional
Court in this period were initiated by the Court itself or by individual judges.

The enactment of the Constitution of the Federation of BiH, adopted by the Constituent
Assembly of the Federation of BiH on 30 March 1994 that came into force at midnight that day,
led to the establishment of the Constitutional Court of the Federation of Bosnia and Herzegovina,
which, pursuant to the Constitution of the Federation of BiH, had jurisdiction over constitutional
issues throughout the Federation of BiH. The Constitutional Court of the Republika Srpska was also
established on 1 July 1994. Despite that, however, the Constitutional Court of (S)RBiH continued its
operation (although more formally subsequent to the Dayton Peace Agreement), until 1996 when, in
accordance with the Constitution of BiH as a result of the General Framework Agreement for Peace
in Bosnia and Herzegovina, the Constitutional Court of Bosnia and Herzegovina was established.

[ e
|:| BRCKO DISTRICT BiH

Map of Bosnia and Herzegovina following the signing of the General
Framework Agreement for Peace in Bosnia and Herzegovina and the Final
Arbitration Award for Brcko



The Period from 1997 to 2002

he Constitutional Court of BiH was

established on 22 May 1997, as the last
out of five institutions expressly provided for by
the Constitution of Bosnia and Herzegovina in
the so-called post-Dayton period (Parliamentary
Assembly, Presidency, Council of Ministers,
Central Bank and Constitutional Court).

The term of judges initially appointed was
limited by the Constitution to five years, which
ended on 22 May 2002.

The Constitutional Court of BiH is specific
in many respects. First, it has an international
character (even at the present time), because out
of nine of its judges three are international judges
(who cannot be a citizen of any neighboring state),
selected by the President of the European Court
of Human Rights in Strasbourg after consultation
with the Presidency. Six national judges are
selected by the legislative bodies of the Entities
(four from the Federation of BiH and two from
the Republika Srpska).

The jurisdiction of the Constitutional Court is
entirely different from its previous jurisdiction. In
addition to resolving constitutional disputes and
the constitutionality of laws, the focus has now
been placed upon two additional competencies,
namely the unblocking of the Parliamentary
Assembly and deciding on appeals (constitutional
complaint/appeal).

The protection of citizens’ (and legal entities’)
rights has been very broadly set through the
Court's appellate jurisdiction (constitutional
complaint/appeal), so they may institute
proceedings relative to the “..issues under this
Constitution arising out of a judgment of any
other court in Bosnia and Herzegovina” (Article
VI(3)(b) of the Constitution).

As opposed to the broadly set possibility to
institute appellate proceedings (constitutional
complaint/appeal), there is a small number
of authorized persons (Article VI(33)(2) of the
Constitution) who may institute the proceedings
for review of constitutionality or generally a
constitutional dispute before the Constitutional
Court under its jurisdiction as established under
Article VI(3)(a) of the Constitution. The Court itself
(judges) may not institute proceedings ex officio.

COMPOSITION

The Constitutional Court of Bosnia
and Herzegovina shall have nine
members.

a) Four members shall be selected by
the House of Representatives of the
Federation, and two members by the
Assembly of the Republika Srpska.
The remaining three members shall
be selected by the President of the
European Court of Human Rights after
consultation with the Presidency.

b) Judges shall be distinguished
jurists of high moral standing. Any
eligible voter so qualified may serve
as a judge of the Constitutional
Court. The judges selected by the
President of the European Court of
Human Rights shall not be citizens
of Bosnia and Herzegovina or of any
neighboring state.

c) The term of judges initially
appointed shall be five years, unless
they resign or are removed for cause
by consensus of the other judges.
Judges initially appointed shall not
be eligible for reappointment. Judges
subsequently appointed shall serve
until age 70, unless they resign or are
removed for cause by consensus of
the other judges.

d) Forappointments made more than
five years after the initial appointment
of judges, the Parliamentary Assembly
may provide by law for a different
method of selection of the three
judges selected by the President of
the European Court of Human Rights

(Article VI(1)
of the Constitution of

Bosnia and Herzegovina)
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Furthermore, given the organization of the State, a special competence was established and it
should be noted that none of the constitutional courts in the region, i.e. in the countries that emerged
in the territory of the former Yugoslavia have such type of competence. This is the resolution of
constitutional disputes between the Institutions of the State and the Entities (subsequently, the
Brcko District of BiH was added by Amendment | to the Constitution).

Particular importance was given to the protection of individual rights of citizens so that some of
these rights are directly set out and listed in the Constitution. In addition, the European Convention
for the Protection of Human Rights and Freedoms is incorporated into the Constitution and it
applies directly in Bosnia and Herzegovina and has priority over all other law, which is something
completely new, in particular bearing in mind the fact that, at that time, Bosnia and Herzegovina was
not a member of the Council of Europe (it would become the member in 2002), and that at that time,
it had not ratified the mentioned Convention.

Apart from the mentioned Convention, Annex | to the Constitution lists fifteen other international
documents that make an integral part of the Constitution. Furthermore, when it comes to
constitutional disputes and review of constitutionality, the circle of persons authorized to initiate
proceedings is determined in a restrictive manner.

Following the first constitutive session and election of the president and vice-presidents and
working bodies of the Court, the main task was to adopt the Rules of the Court in accordance with
Article VI(2)(b) of the Constitution, for the Constitution does not provide for a special law on the

Procedures
a) A majority of all members of the Court shall constitute a quorum.

b) The Court shall adopt its own rules of court by a majority of all members. It shall hold public
proceedings and shall issue reasons for its decisions, which shall be published

(...)
The Brcko District of Bosnia and Herzegovina

The Brcko District of Bosnia and Herzegovina, which exists under the sovereignty of Bosnia and
Herzegovina and is subject to the responsibilities of the institutions of Bosnia and Herzegovina as
those responsibilities derive from this Constitution, whose territory is held in condominium by the
Entities, is a unit of local self-government with its own institutions, laws and regulations, and with
powers and status definitively prescribed by the awards of the Arbitral Tribunal for the Dispute
over the Inter-Entity Boundary in the Brcko Area. The relationship between the Brcko District of
Bosnia and Herzegovina and the institutions of Bosnia and Herzegovina and the Entities may be
further regulated by law adopted by the Parliamentary Assembly.

The Constitutional Court of Bosnia and Herzegovina shall have jurisdiction to decide in any
dispute relating to protection of the determined status and powers of the Brcko District of Bosnia
and Herzegovina that may arise between an Entity or more Entities and the Brcko District of
Bosnia and Herzegovina or between Bosnia and Herzegovina and the Brcko District of Bosnia and
Herzegovina under this Constitution and the awards of the Arbitral Tribunal.

Any such dispute may also be referred by a majority of the councilors of the Assembly of the
Brcko District of Bosnia and Herzegovina including at least one-fifth of the elected councilors
from among each of the constituent peoples

Decisions

Decisions of the Constitutional Court shall be final and binding.

(Article VI(2), (4) and (5) of the Constitution of BiH)



constitutional court but directly authorizes the Court
itself to regulate its “rules of procedure” before the Court.
While working on these rules, the experiences acquired
in the work on the former Rules of Procedure of the
Constitutional Court of (SR) BiH were used, in particular
the Rules of the European Court of Human Rights and the
Rules of the Human Rights Chamber of BiH, which began
to operate earlier (in March 1996) and already had some
practical experiences. FOSER N

USTAVNOG SUDA BOSNE | HERCEGOVINE

The Rules regulate not only the procedures relating nocrorein
to internal operations and dealing with cases, but also YCTABHOI €3 1A BOCHE 1 XEPUETOBHHE
the procedures relating to the acts of citizens and legal —
persons, including the State institutions and all other RULES OF R
persons participating in the work of or communicating St
with the Constitutional Court. Given the factthat, according
to the Constitution, only the Constitutional Court is
responsible for that matter, the internal organization of
the Constitutional Court is regulated by the Rules based on which other organizational acts are
passed.

The first Rules (called the Rules of Procedure) were adopted on 29 July 1997 (Official Gazette of BiH,
2/97), when the Court started dealing with specific cases in accordance with the Rules. During the
mandate of five years, these Rules were amended on several occasions (four times). The following
matters are regulated in detail by the Rules: the work on cases, types of decisions, role of advisors
and registrar, adversarial principle, i.e. submission of request/appeal to other party for reply, etc.

In this period, according to the Rules, the Constitutional Court was exclusively sitting in its plenary
formation with all nine judges present (a session could be held even if all judges were not present,
but at least five judges had to be present). The decisions were adopted by the majority of votes of
the total number of judges, i.e. five votes were required, as is currently the case. The decisions were

UBRIGL NH(%, LVABERL A

BOSNE I HER I HERCEGOVINE BOLHE 41 XEPHEFOBHHE
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SLUZBENI ® GLASNIK

BRCKO DISTRIKTA
BOSNE I HERCEGOVINE
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published in official gazettes of the State and the Entities. The judge/judges who had a different
opinion from the majority have the right to dissent (or give a statement of disagreement) which is
attached to the decision and published. Moreover, a dissenting opinion may reflect concurrence
with the respective decision but it may contain different arguments. It should be noted that this
significantly contributed to the development of different legal viewpoints, arguments and was
indeed very useful, so that the dissenting opinions as well as the majority’s positions presented in
respective decisions are read with the same interest and attention

Ustavni sud Bosne i Hercegovine
Sarajevo

Ustawni sud Bosne 1 Hercegovine, na osnovu Clana V1I/3.(a) Ustava Bosne i Hercegovine i
¢lana 55, tadka 2. Poslownika Ustavnog suda Bosne i Hercegovine, na sjednici odrzanoj 16. 10,
1997. godine, donio je

ODLUKU

Odbacuje se zahtjev advokata Branislava Banoviéa i Jovana Spasiéa iz Beograda,
od 29, 10, 1996, godine, za ocjenu ustavnosti Zakona o izmjenama i dopunama Zakona o
stambenim odnosima (“Slu#beni glasnik Republike Srpske™, broj 19/93).

Ova odluka objavit ¢e se u “Sluzbenom glasniku Bosne i Hercegovine™, “Sluzbenim
novinama Federacije Bosne i Hercegovine™ i “SluZbenom glasniku Re publike Srpske™.

ObrazloZenje

Advokati Branislav Banovi¢ i Jovan Spasi, = Beograda, dali su 24. 10. 1996. godine
inicijativu PredsjedniStvu Republike Bosne i Hercegovine da pokrene spor pred Ustavnim sudom
Bosne i Hercegovine 7za ocjenu ustavnosti Zakona o izmjenama i dopunama Zakona o stambenim

odnosima (“Shezbeni glasnik Republike Srpske™, broj 19/93). First Decision of the

Constitutional Court of

Predsjednitvo Republike Bosne i Hercegovine, aktom broj 02-012-751/96, dostavilo je

Ustavnom sudu Bosne i Hercegovine navedenu inicijativi. BiH established after
the Dayton Agreement
U toku postupka pred Ustavnim sudom utvideno je da Predsjedni$tvo Bosne i Hercegovine, (AnneX 4 - Constitution
a ni pojedini Clanovi Predsjednitva, nisu rasmatrali navedenu micijativa. Takoder je utvideno da, of BiH), U-1/96 of 16
povoedom ove inicjative, nijedan od &lanova Predsjednitva Bosne | Hercegovine nije pokrenuo spor October 1997

pred Ustavnim sudom Bosne i Hercegovine, u smisht ¢lana V1/3.(a) Ustava Bosne | Hercegovine.

Prema Ui
sporu koji se javi
oba entiteta, te iz
je odluka entitetd
Ustavom, ukljud

Hercegovine, te Prema navedenim odredbama Ustava, Ustavni sud Bosne i Hercegovine je nadleZan da

Ustavom. Spor odlucuje da li je zakon u skladu sa Ustavom. Medutim, zahtjev za ocjenu ustavnosti u ovom
predsjedavajuci ustavno-sudskom sporu nije podnesen od Ustavom odredenth subjekata, pa je stoga Ustavni sud
Elanova/delegata donio odluku kao u dispozitivu.

doma zakonoday

Ovu odluku Ustavni sud je donio u sastavu: predsjednik Ustavnog suda Mirko Zovko i
sudije: Marko Arsovic, prof. dr. Kasim Begi¢, dr. Hans Danelius, prof. dr. Ismet Dautbadic,
dr. Joseph Marko i mr. Zvonko Miljko.

U broj 1/96 Predsjednik
16. 10. 1997, godine Ustavnog suda Bosne i Hercegovine
Sarajevo Mirko Zovko
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The Period from 2003 to 2024

ollowing the end of the five-year term of the initially appointed judges (1997-2003), the

Constitutional Court of Bosnia and Herzegovina held a constitutive session in the new
composition in May 2003. The new composition of the Constitutional Court, at the session held on
19 and 20 December 2003 respectively, adopted a Decision on Amendments to the Rules of the
Constitutional Court, which contained substantial amendments when compared to the previous
solutions. First, procedural conditions for the work in the Chambers were created, thereby making
conditions for faster deciding the cases. Under the authorization referred to in the mentioned
decision, the Editorial Commission established the new consolidated text of the Rules of Procedure
of the Constitutional Court of Bosnia and Herzegovina, which was published in the Official Gazette
of Bosnia and Herzegovina, 2/04.

In July 2005, the Rules of the Constitutional Court of Bosnia and Herzegovina were adopted
with a view to improving and speeding up the work of the Constitutional Court, and for the better
guidance of citizens and others who address the Constitutional Court as the highest legal instance
in the country, because the rules on admissibility of requests and appeals were regulated more
precisely, the parties to the proceedings were specified as well as a procedure related to the
requests for review, the substantive and legal conditions were created regarding admissibility in
cases where a decision of a court in Bosnia and Herzegovina was missing, etc. Therefore, the Rules
constitute a fundamental act of organization and operation of the Constitutional Court. The work
of the Constitutional Court is carried out in plenary sessions, the sessions of the Grand Chamber
composed of five judges, the sessions of the Chamber composed of three judges, and in permanent
and interim commissions and other bodies of the Constitutional Court.

In performing professional and other tasks, the Constitutional Court is assisted by the Secretariat.
Departments are formed within the Secretariat. The scope of their work is determined by the
Decision on Organization of the Secretariat of the Constitutional Court, adopted by the Constitutional
Court. The Secretariat is managed by the Secretary General, who assists the Constitutional Court in
exercising its functions and is responsible for the organization and activities of the Secretariat.

The responsibilities of the Constitutional Court did not change until 26 March 2009, when
Amendment | to the Constitution of Bosnia and Herzegovina was adopted. This amendment conferred
upon the Constitutional Court the responsibility to decide any dispute related to the protection of
the established status and responsibilities of the Brcko District of Bosnia and Herzegovina, which
may arise under the Constitution of Bosnia and Herzegovina and the decisions of the Arbitration
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Tribunal between one or more Entities and the Brcko District of Bosnia and Herzegovina, or between
Bosnia and Herzegovina and the Brcko District of Bosnia and Herzegovina.

Any such dispute before the Constitutional Court may be referred by a majority of the councilors
of the Assembly of the Brcko District of Bosnia and Herzegovina, including at least one-fifth of the
elected councilors from among each of the constituent peoples.

In addition to landmark decisions made by the Constitutional Court, this period has been
determined, inter alia, by the circumstances in which the Constitutional Court functioned, and the
emphasized normative activity, i.e. organizational adaptation and resolution of a number of such
issues.

In the last few years of this period, the work of the Constitutional Court has been characterized
by difficulties in the context of the coronavirus pandemic (Covid-19) and the fact that the court
did not work in full composition due to the vacant positions of national judges. In addition, the
Constitutional Court has adopted a large number of in-house normative acts.

Certain decisions made in this period generated great interest and reactions of the public, political
and/or professional or academic communities (state property, Republika Srpska Day, constitutional
disputes between the State and Entities, etc.). A broader overview of case law and some of those
decisions is given in a separate chapter on the case law relating to the appellate jurisdiction, i.e.
abstract review of constitutionality, etc.

During the coronavirus pandemic (Covid-79), the Constitutional Court managed to organize
itself adequately through in-house measures and the engagement of judges, professional and
administrative staff so that, although the intensity and scope of work was reduced, it successfully
performed its constitutional role and responsibilities. Namely, after declaring the pandemic in
March 2020, the Constitutional Court was compelled to completely reorganize its work and adapt to
the new circumstances in order to protect the health of employees and, at the same time, to ensure
the uninterrupted work and decision-making process.

In this connection, having regard to the recommendations of the competent crisis staffs in Bosnia
and Herzegovina, in mid-March 2020, the President of the Constitutional Court made a decision (and
an amendment thereto, subsequently) on a special regime of work in extraordinary circumstances
caused by the coronavirus. Based on that decision, at the beginning of June 2020, the Secretary
General of the Constitutional Court issued an Instruction for its implementation. In addition, on 20
March 2020, the President of the Constitutional Court made a decision on the formation of a crisis
management team in the Constitutional Court in the event of a natural or other disaster. At the end
of September 2020, at the session of the Grand Chamber, the Constitutional Court concluded that
the Constitutional Court would continue with a special work regime, given that the pandemic did
not recede, and that it would continuously monitor the situation and, depending on it, adjust its
operation. Accordingly, from March 2020 until the middle of 2021, the sessions of the Constitutional
Court were held through electronic communication means.

The special work regime included, inter alia, that some of the employees, where possible,
performed regular work outside the office premises (working from home, including permanent IT
support). Appropriate preventive measures were provided for other staff (adequate workspace,
one employee per office, special regime for working in teams, etc.). These measures prevented a
wider spread of infection and consequences and, although in difficult conditions, the work process
continued without interruption.

As far as regulations are concerned, along with the adoption of new Rules in March 2014 (and
amendments adopted in the same year), the amendments to the Rules adopted in 2023 and 2024
are particularly important.



Namely, on 19 June 2023, the Constitutional Court made a decision to amend the Rules - the
provision of Article 39, which regulated the mandatory adjournment of a session’®, was deleted. In the
decision of 30 May 2024, the Rules were amended by adding a new Article 99a after Article 99, which
regulated Exceptional Extension of a Judge’s Term of Office’’. This amendment was adopted bearing
in mind the opinion of the European Commission for Democracy through Law (better known as the
Venice Commission)'?, given at the request of the President of the Constitutional Court in a situation
where three seats of domestic judges became vacant.

In addition, in December 2021, the Grand Chamber, aimed at harmonizing the procedure before
the Constitutional Court with the practice of the European Court of Human Rights (appeals nos.
4767/20 and 49560/20), issued a Conclusion according to which the Constitutional Court would
forward to the appellants responses to appeals, submitted by other participants in the proceedings,
for observations.

Difficulties in the work and functioning of the Constitutional Court occurred particularly as
three vacancies arose after the retirement of judges reaching the age of 70. In 2022 (in August
and November), two national judges (one from each Entity) completed their term of office due to
reaching the age of 70. Furthermore, at his own request, one judge from the Republika Srpska was
relieved of his duty as a judge, so his term of office ended at the beginning of January 2024, well
before the expiration of the term for which he was elected. In this way, three judicial vacancies
arose.

Although the House of Representatives of the Parliament of the Federation of Bosnia and
Herzegovina and the National Assembly of the Republika Srpska, as competent Entity bodies,
were timely notified of the need to fill the three judicial vacancies, neither body complied with this
constitutional obligation in a timely manner. The House of Representatives of the FBiH Parliament
elected one judge from the Federation of BiH only at the end of May 2024. The National Assembly
of the RS, although it had begun, interrupted the election process so that, at the time of publication
of this monographic series, neither of the two judges from the Republika Srpska had been elected
to fill the vacancies. This means that, given that it is not possible to form a Grand Chamber or a
Chamber (as provided for in the Rules of Court), from November 2022, the Constitutional Court sits
in plenary sessions. For the time being, the Constitutional Court operates with seven out of nine
judges.

In this period, especially in certain years, the unsatisfactory dynamics of deciding cases is evident.
The organizational and other measures had a noticeable positive result, the number of pending
cases dropped below 3,000 after a long period and the length of case resolution was reduced to less

10 Inthe Rules of the Constitutional Court of Bosnia and Herzegovina - consolidated text (Official Gazette of Bosnia
and Herzegovina, 94/14), Article 39 (Mandatory Adjournment of a Session) is deleted. The deleted Article 39 read:
“The session of the Constitutional Court sitting as a plenary Court not attended by a minimum of three judges
elected by the House of Representatives of the Federation of Bosnia and Herzegovina and by a minimum of
one judge elected by the National Assembly of the Republika Srpska shall be adjourned, whereby the next
session will be held in the event that the same situation repeats itself without justified reasons.”

11 The added Article 99a (Exceptional Extension of a Judge’s Term of Office) reads: “(1) Exceptionally, if the relevant
authority does not elect a new judge by the date of termination of office of a judge by reason of age, the judge
in question shall continue performing his/her duties until the relevant authority elects a new judge pursuant
to Article 99 of these Rules and until the newly-elected judge assumes office in accordance with Article 82 of
these Rules. (2) The judge whose term of office is extended in accordance with paragraph 1 of this Article may
exercise all rights and shall perform all obligations under the Constitution of Bosnia and Herzegovina and these
Rules.”

12 "Opinionon Certain Questions Relating to the Functioning of the Constitutional Court of Bosnia and Herzegovina”,
CDL-AD(2024)002 Or. Engl. - Strasbourg, 18 March 2024.

13 The Grand Chamber consists of six national judges, and at least 5 of them are required for a quorum. In the
previous practice of the Constitutional Court, it was the Grand Chamber that decided the largest number of
cases. Over 99% of all cases from the appellate jurisdiction were decided at the sessions of the Grand Chamber,
while the “U” cases, i.e. cases where the Court in abstracto review constitutionality, and similar cases, and a very
small number of appeals were decided at plenary sessions.



than two years (circa 20 months) from the day of receipt of the initial act (appeal/request). However,
due to the judicial vacancies still unfilled in the Constitutional Court, the situation changed drastically
for the worse. There is again a large number of cases (over 9,000, as never before) pending before
the Constitutional Court and the length of the resolution of cases is again well over two years.
Consequently, if this continues, the Constitutional Court would be in the position to threaten the
right to a fair trial by violating the right to a trial within a reasonable time. For this reason, it would
be very important to reactivate the Grand Chamber and the Chamber by electing judges from the
Republika Srpska.
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BOSNIA AND HERZEGOVINA






Case law of the Constitutional Court
of Bosnia and Herzegovina

What is the “true” Constitution of
Bosnia and Herzegovina?

e shall start with the first, most important, question

from the perspective of a legal dogma. What is,
actually, the true Constitution of Bosnia and Herzegovina
upheld by the Constitutional Court using its text as a standard
for review during constitutional review of laws?

. . . . . . . . DEIJTONSKI
This question raises two main points of discussion. First, MIROVUNI

does the Dayton Constitution have anything to do with the - SPORAZUM
earlier version of the Constitution of the Republic of Bosnia
and Herzegovina? Second, what is the relationship between
Annex 4 and other annexes of the Agreement? Should only
Annex 4 be considered a true Constitution of Bosnia and
Herzegovina, or the Constitution, is actually, made up of all
annexes?

Incaseno.U-7/97 of 22 December 1997, the Constitutional
Court was called upon to decide the first mentioned question, Dayton Peace Agreement published
. . . _ in Official Gazette RBiH, 1996
i.e. “constitutionality of the Dayton Agreement”. In its request,
the Croatian Party of Rights 1861 from the Republic of Croatia,
and its branch in Bosnia and Herzegovina, established,
without valid reasons, that the Dayton Agreement violates the provisions of the Constitution of
the Republic of Bosnia and Herzegovina. With a short reasoning that “by virtue of the Constitution
of Bosnia and Herzegovina, the Constitutional Court has been tasked with safeguarding the
Constitution”, the Court dismissed an argument that the Dayton Agreement should be examined by
way of applying the standard of the “old” Constitution of the Republic of Bosnia and Herzegovina.
Such decision was based on the clear provision of Article XII (1) of the Dayton Constitution, which
explicitly provides: “This Constitution shall enter into force upon signature of the General Framework
Agreement as a constitutional act amending and superseding the Constitution of the Republic of
Bosnia and Herzegovina.” This, in a civil law system, to a degree, unusual formulation “amending
and superseding”, the Constitutional Court understood as a clear signal.

The reiteration of a syntagm “this Constitution” in the Dayton Agreement, as is the case in
Articles VI (3), X and XII, clearly points to Annex 4, helping in answering the second question about
the relationship between Annex 4 and other annexes. The main question from the perspective
of a legal dogma is, certainly, whether there is a normative hierarchy among these annexes, and,
therefore, whether the provisions of other annexes could, then, serve as a benchmark for review
to the Constitutional Court, or not. As for the first question, already in case no. U-7/97 it is possible
to find obiter dictum regarding that matter. The Court stated that the Constitution was adopted as
Annex 4 to the Dayton Agreement, wherefrom it follows that there can be no conflict between this
and other annexes. Naturally, this obiter dictum makes sense only when understood in such a way
that the Court has relied on the theory of corpus iuris of the Dayton Agreement, that is to say that the
Constitution and all its annexes were assigned the same, constitutional rank. Considering this claim,
the Constitutional Court presumed that, in the event of a very likely conflict of norms, a solution
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could be reached only through the harmonisation of interpretations, and not by using arguments
that Annex 4 enjoys a superior position. It follows from this stance that, because of constitutional
status of other annexes, their norms can be applied in relation to systemic interpretation of Annex
4, as well as independently as a benchmark for review of all sub-constitutional acts.

By virtue of such understanding of the Constitution, the Court would dismiss requests rationae
temporis if they would be based on the events that occurred before entry into force of the Dayton
Agreement. Still, some cases must be indicative of the continuity of the matter from before 14
December 1995 to the period of the Dayton Agreement, as clearly illustrated by the mentioned
provisions of the Constitution on the restitution of property or compensation. In addition, the Court,
also, explicitly extended the timeframe for the cases related to the prohibition of discrimination,
taking over from the jurisprudence of the Supreme Court of the United States the concept of “the
past de iure discrimination” which requires just compensation through “positive action”.

It can be noted, therefore, in the conclusion, that Annex 4 of the Dayton Agreement constitutes
the “true” Constitution of Bosnia and Herzegovina in a traditional sense of one and only document
of constitutional rank. However, the mentioned fifteen international human rights protection
agreements in Annex 1 to Annex 4, which are applied directly, as other annexes, and the General
Framework Agreement itself, also enjoy the constitutional rank, thereby making up - together with
Annex 4 - a formal constitutional law of the State of BiH.

From the very start, one question arose over again in the context of establishing the hierarchy
of norms. Article Il (2) of the Dayton Constitution proclaims that the European Convention for the
Protection of Human Rights and Fundamental Freedoms and its protocols “... shall apply directly in
Bosnia and Herzegovina...” and that “these shall have priority over all other law”. Thus far, in the cases
that came before it, the Constitutional Court acted in such a way as to give priority to the European
Convention in the event of a conflict between a national law and the European Convention.



Case law from within the scope of
abstract review of constitutionality

he review of constitutionality of laws (and bylaws') is a primary competence of constitutional
courts based on a fundamental idea of establishing sui generis courts, or, in some countries,
the highest ordinary court.

All this time since the setting up of the Constitutional Court of Bosnia and Herzegovina in the
1960's of the past century, the review of constitutionality has strongly affected and still does affect,
not only by a number of cases but also by the significance of the issues addressed in the decisions,
the legal and social life and relations in Bosnia and Herzegovina.

The case law of the Constitutional Court in this area is rich. There is a number of the most
important, and relevant cases and decisions stemming from the scope of responsibility under the
applicable Constitution.

The case that left a significant mark on the work of the Constitutional Court is the so-called
decision on the constituent status of peoples.”® The request for the review of constitutionality
in this case included some twenty provisions of the Entities’ constitutions, with certain disputed
provisions containing two or more constitutional issues, or one and the same issue was in a
number of provisions of Entities’ constitutions, including certain amendments to the challenged
constitutional norms. That was a very complex case both in form and in substance. The complexity
of this case was reflected in the fact that the request for the review of constitutionality included
fundamental provisions of Entities’ constitutions. Following the adoption of four partial decisions in
this case, certain provisions of the Constitution of the Federation of Bosnia and Herzegovina and the
Constitution of the Republika Srpska, as Entities making up Bosnia and Herzegovina, were declared
unconstitutional. Hence, it was ordered to amend in that respect the constitutions of the Entities,
i.e. to harmonise them with the Constitution of Bosnia and Herzegovina. It is particularly important
that this decision, among other things, established that territorial distribution of Entities “must not
serve as an instrument of ethnic segregation”, and that constitutional principle of collective equality
of constituent peoples “prohibits any special privileges for one or two of those peoples, every
domination in authority structures and every ethnic homogenisation through segregation based on
territorial separation”. Also, declared unconstitutional were such provisions of the Constitution of
the Republika Srpska mentioning the sovereignty and state autonomy of the Entity of the Republika
Srpska, since such provisions were assessed as contrary to the provisions of the Constitution of
Bosniaand Herzegovina, which guarantee the sovereignty, territorial integrity, political independence
and international sovereignty of the State of Bosnia and Herzegovina, and not its territorial units.

The specific nature of relations and circumstances in Bosnia and Herzegovina in the post-
Dayton period lies, among other things, also in the fact that the High Representative for Bosnia
and Herzegovina (OHR) had intervened in the legislation by enacting a number of laws at the State
and Entities’ level. Upon a motion of authorised proponents, the Constitutional Court reviewed the
constitutionality of a number of such laws too.

14  E.g. the Constitutional Court, while relying on the case law of the ECtHR, based its competence in a number of
cases concerning the issues of constitutionality of general acts (see, inter alia, Decision no. U-4/05 of 22 April
2005),although the act is not referred to as a “law” in a formal sense of the word, given that the concept of “law”
has autonomous meaning and must be understood in its “substantive” sense, not its “formal” one only (see,
ECtHR, Ebrahimian v. France, judgment of 26 November 2015, application no. 64846/11, paragraph 48).

15 Case no. U-5/98.
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The first case is the 2000 Law on the State Border Service'. In this decision, the Constitutional
Court indicated that the High Representative intervened in the legal system of BiH substituting
domestic authorities and, in that regard, acting as the authority of Bosnia and Herzegovina, whereas
the law he enacted has the nature of a domestic law, therefore, it must be regarded as the law
of Bosnia and Herzegovina, which compatibility with the Constitution is subject to review by the
Constitutional Court, pursuant to Article VI(3)(a) of the Constitution of Bosnia and Herzegovina. The
Constitutional Court also indicated in this decision that the responsibility to protect the Constitution
was assigned to the Constitutional Court according to the first sentence of Article VI(3) of the
Constitution, as specified in paragraphs (a), (b) and (c), and read in conjunction with Article 1(2) of
the Constitution, which reads that Bosnia and Herzegovina shall be “a democratic state, which shall
operate under the rule of law and with free and democratic elections”, assigns to the Constitutional
Court the power to review the conformity with the Constitution of all acts, irrespective of the author,
for as long as that review is based on one of the responsibilities enumerated in Article VI(3) of the
Constitution."

The Constitutional Court reviewed the constitutionality of the Law on the Court of Bosnia and
Herzegovina, which was, also, imposed by the High Representative'®. The applicants held that this
law violated the provisions of Article Ill of the Constitution of Bosnia and Herzegovina, which regulate
the responsibilities and relations between the institutions of BiH and those of the Entities. To that
end, they stated that the regulation of a judicial system was in the jurisdiction of the Entities, and that
no constitutional basis existed for the passing of the Law on the Court of Bosnia and Herzegovina,
given that except for the Constitutional Court, the Constitution of Bosnia and Herzegovina did
not provide any other judicial instance at the state level. By its decision, the Constitutional Court
assessed that the Law on the Court of Bosnia and Herzegovina is in compliance with the Constitution
of Bosnia and Herzegovina emphasising that it is not its task to express an opinion about whether
a law should be passed, but that the establishment of the Court of Bosnia and Herzegovina may
be expected to make a greater contribution to the rule of law, which is one of the fundamental
principles for the functioning of a democratic state. Also, the Constitutional Court indicated that
Bosnia and Herzegovina, functioning as a democratic state, is authorised, in the areas within the
scope of its responsibility, except for those explicitly provided by the Constitution, to establish other
mechanisms and additional institutions required for the exercise of its responsibilities, including the
establishment of a court for the strengthening of a legal protection of its citizens and ensuring the
compliance with the principles of the European Convention on Human Rights.

Considering the constitutionality of the Law on the Protection of Domestic Production, the
Constitutional Court concluded in the decision in this case' that there is an indisputable obligation
of the institutions of Bosnia and Herzegovina, first and foremost of the legislator, to observe, under
the rule of pacta sunt servanda, the provisions of a treaty concluded by Bosnia and Herzegovina and
to perform it in good faith. The Constitutional Court established that the mentioned law was not in
compliance with Article Il1(3)(b) of the Constitution of Bosnia and Herzegovina, and that here was
a violation of Article 111(3)(b) of the Constitution of Bosnia and Herzegovina in a situation where a
domestic law is not in conformity with the provisions of the general rule of the international law of
pacta sunt servanda, according to which “Every treaty in force is binding upon the parties to it and
must be performed by them in good faith”, and where it is not in accordance with the provisions of
an international treaty Bosnia and Herzegovina acceded to.

16 Decision no. U-9/00 of 3 November 2000.

17 The provision of Article VI(3)(a) prescribes that the Constitutional Court shall have exclusive jurisdiction to
decide any dispute that arises under this Constitution between the Entities or between Bosnia and Herzegovina
and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including but not limited to (...)
whether any provision of an Entity’s constitution or law is consistent with this Constitution. In this present case,
the issue of the review of constitutionality of a state law was raised for the first time.

18 Decision no. U-26/01 of 28 September 2001.
19  Decision no. U-5/09 of 25 September 2009.



Based on the case law of the Constitutional Court, it is important to mention two decisions
narrowly linked to the negotiations about the Stabilisation and Association Agreement and the
process of fulfilling obligations from the “Road Map”. In these decisions, the Constitutional Court
examined the harmonisation of the Law on Statistics of BiH?° and the Law on Insurance Agency
in BiH with the Constitution of Bosnia and Herzegovina #'. In these cases, the Constitutional Court
concluded that the Parliamentary Assembly had an authorisation to adopt the challenged laws and,
stated, among other things, that their aim was mutual harmonisation of Entities’ legislation in certain
areas, as well as their harmonisation with relevant regulations, regulating these areas within the
European Union, which constitutes, at the same time, the fulfilment of the obligations committed to
by signing the Stabilisation and Association Agreement with the European Union.”

Also important is the decision by which the Constitutional Court decided on the constitutionality
of the relevant provisions of the FBiH Law on the Sale of Apartments with Occupancy Right?2.
The decision was adopted in keeping with the judgment of the European Court in the case of Bokic
v. Bosnia and Herzegovina?. In this decision, the Constitutional Court concluded that the challenged
provisions of the mentioned law were in contravention of the right to property under the provisions
of Article 1l (3)(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1
to the European Convention, because they do not strike a fair balance between the right holder
and the public interest, thereby placing on right holders special and excessive burden. Namely, the
Constitutional Court concluded here, by upholding the case law of the European Court referred to
in the case of Boki¢, that the compensation that would possibly be paid to military persons (who
were denied, under other provisions of law, natural restitution of apartments) would be such that it
would not constitute even an approximate satisfaction for the deprivation of their property.

One of the most significant decisions in which the Constitutional Court dealt with the issue of
distribution of responsibilities between the Entities and the State is the decision in which the
Constitutional Court decided on the constitutionality of the Law on the Status of State Property
Located in the Territory of the Republika Srpska and under the Disposal Ban?:. The applicant
held that there was no constitutional basis for the National Assembly of the Republika Srpska to
pass the challenged law. On the basis of the analysis of the challenged law, the Constitutional Court
established that the Republika Srpska took over the responsibility to regulate, on the one hand,
the issue of depriving “Bosnia and Herzegovina” of the right to ownership on “state property”, and
its legal transformation into an Entity’s property and, on the other hand, the right of protection,
assignment of the right and use of that property. In the end, the Constitutional Court concluded
that the Republika Srpska passed the challenged law contrary to Articles I(1), 11i(3)(b) and IV(4)(e) of
the Constitution of Bosnia and Herzegovina. The Constitutional Court held that it was the exclusive
responsibility of BiH to regulate the issue of property under the disputed Article 2 of the challenged
law. It was particularly emphasised that “state property” includes movables and immovable that
serve the purpose of exercising public authority, as well as public goods, which, by their nature,
serve primarily everyone in the state (running water, protection of climate-related living conditions,
protection of other natural resources, such as forests, the necessary state infrastructural networks
within the meaning of Annex 9 of the General Framework Agreement for Peace in BiH etc.).

Following the case law referred to in the decision U-1/11, the Constitutional Court established
that Article 53 of the Law on Agricultural Land of the Republika Srpska, Law on the Forests of
the Republika Srpska®, Law on Inland Waterways Navigation of the Republika Srpska2® and

20 Decision no. U-9/07 of 4 October 2008.

21 Decision no. U-17/09 of 27 March 2010.

22 Decision no. U-15/11 of 30 March 2012.

23 Application no. 6518/04, judgment of 27 May 2010.

24  Decision no. U-1/11 of 14 July 2012.

25 Inthe part prescribing that forests are the property of the Republika Srpska.

26 In the part prescribing that inland waters are the property of the Republika Srpska, and regulating navigation
on the rivers of Drina and Sava, which are part of a state border and international navigable rivers.
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Law on Immovable Property Used for the Functioning of the Public Authority %/, are also not
in conformity with Articles 1(1), 11i(3)(b) and IV(4)(e) of the Constitution of Bosnia and Herzegovina.
The Constitutional Court indicated that forests?, agricultural land® and rivers® in the territory of
the Republika Srpska are a public good of all citizens of Bosnia and Herzegovina and, therefore,
constitute the property of Bosnia and Herzegovina. It was, also, emphasised that the Republika
Srpska does not have a constitutional authorisation to regulate the issues of “state property”, as that
issue lies within the exclusive jurisdiction of Bosnia and Herzegovina.'

When it comes to forests as a “public good” it is important to mention that the Constitutional
Court dealt with this issue also in relation to the decisions passed by the Federation of Bosnia and
Herzegovina (the Government of the Federation of BiH). In the July 2024 decision, the Constitutional
Courtindicated that the provisions of the Decision of the Government of the Federation of Bosnia
and Herzegovina Changing the Purpose of Forestland and Temporary Use of Forestland for
Other Purposes allows factual change of the purpose of the forestland without a request of a
land owner. In that way, as the Constitutional Court indicated, by virtue of decisions passed in an
administrative procedure before Entities’, or Cantonal authorities, it was made possible for the
forests and forestland to be used for purposes not directly related to the very character of forests
and forest land as a “public good” owned by the State, and that a fee be paid for this in favour of the
Federation of BiH. The Constitutional Court held that such conversion, including the obligation to
pay a fee for the destruction of the forest fund, regardless of their formal and legal determination
in the mentioned Decision, constitutes forms of disposal of State property, as it stipulates the
possibility of encroaching on the ownership rights of the owner of the property - the State, to
decide on the method of use and allocating forests and forest land for use. The Constitutional Court
indicated next that, regardless of the legal question as to whether the Government of FBiH had
the constitutional authorisation to regulate the procedure for changing the purpose of forests and
forest land in connection with the provisions on spatial planning, the Constitutional Court considers
that the Government, considering the character and real implications of the mentioned Decision
on forests and forestland that constitute State property, did not have the responsibility to adopt
the above Decision with regards to forests and forestland owned by the State. The Constitutional
Court recalled that it has already taken a position in practice on the status of State property, which
includes forests and forestland. Therefore, the Constitutional Court sees no reason to depart from
its case law in this particular case. Namely, the forests and forestland cannot be disposed of in
any way until the issue of State property is resolved by a law to be passed at the State level, which
implies that Entities cannot claim responsibilities to decide on ownership rights to State property.>

However, contrary to the mentioned case law, the Constitutional Court, while assessing the
constitutionality of certain provisions of the Law on Real Rights of the Republika Srpska, concluded
that the provisions of the Law on Real Rights of the Republika Srpska, which prescribe that social
or state ownership over things, real estate and urban construction land, which have not become
the property of another person before the entry into force of that Law, will be transformed into
the right of ownership of its previous holder or legal successor, in accordance with the Constitution
of Bosnia and Herzegovina. As a basis for such a conclusion, the Constitutional Court indicated the
fact that social/state property that the disputed provisions of the Law on Rela Rights apply is not
the property under the disposal ban, or the property that the Constitutional Court had in mind
in the decision U-1/11, that is to say it was not the property on which SR Bosnia and Herzegovina
had the right of use, management and disposal at the relevant time. It was emphasised that the

27 Decision no. U-10/22 of 22 September 2022.
28 Decision no. U-4/21 of 23 September 2021.
29 Decision no. U-8/19 of 6 February 2020.

30 Decision no. U-9/19 of 6 February 2020.

31 Decision no. U-10/22 of 22 September 2022.
32 Decision no. U-3/24 of 11 July 2024.



basic intention of the challenged provisions of the Law on Real Rights is to eliminate the former
socialist legal mechanisms (right to dispose, right to manage and right to use), and to create a
transitional civil law system for the period of transition from the socialist to modern continental
European civil law system.?* The mentioned reasons were the basis for the Constitutional Court to
conclude that the Law on Usurpations and Land Grants (of the Entity of the Republika Srpska), in
the part prescribing conditions and procedure for determining whether the usurper or volunteer, or
their legal heir, can be recognised the property right on the usurped land or land that is considered
a land grant, in accordance with the Constitution of Bosnia and Herzegovina. In addition, it was
emphasised that the public authorities fulfilled their positive obligation in that way of solving the
legal status of persons who have been in possession of such land for decades.?*

The Constitutional Court dealt with the issue of responsibility of regulating certain legal
matter and a legal dispute in that context that may arise between the State and the Entities.
The Constitutional Court took a clear position in this regard about a constitutional obligation to
comply with the state laws. The Constitutional Court indicated in that sense that “passing Entities’
laws contrary to the procedure prescribed by state laws raises an issue of constitutionality
of such laws within the meaning of Article Ili(3)(b) of the Constitution of BiH, and that obligations
imposed by state laws must be observed”* This position has been reaffirmed in many decisions of
the Constitutional Court.

In the case in which the Constitutional Court tackled the review of the constitutionality of the Law
on Pharmaceuticals and Medical Devices of the Republika Srpska and the Law on Amendments
to the Law on the Republic Administration passed by the National Assembly of the Republika
Srpska, the Constitutional Court recalled the following: “(...) the laws of Bosnia and Herzegovina
passed by the Parliamentary Assembly of Bosnia and Herzegovina are considered to be “decisions
of the institutions of Bosnia and Herzegovina” under Article 11I(3)(b) of the Constitution of Bosnia
and Herzegovina, and the adoption of the laws by the Entities or any subdivisions thereof in Bosnia
and Herzegovina contrary to the procedure prescribed by the State laws might challenge the issue
of compliance with the provisions of Article 11I(3)(b) of the Constitution of Bosnia and Herzegovina,
according to which the Entities and any subdivisions thereof are obliged to comply, inter alia, (also)
with the decisions of the institutions of Bosnia and Herzegovina. If held otherwise, besides completely
bringing into question the authority of the institutions of Bosnia and Herzegovina, it would also
challenge the principle referred to in Article I(2) of the Constitution of Bosnia and Herzegovina under
which: “Bosnia and Herzegovina shall be a democratic state, which shall operate under the rule of
law”. In that case, a question might rightly be posed regarding the purpose of the State laws (e.g. the
laws in the field of privatisation, operations of the insurance companies, indirect taxation, and such
like) if the entities or any subdivisions thereof in Bosnia and Herzegovina could pass laws violating or
evading obligations imposed on the entities or any subdivisions thereof in Bosnia and Herzegovina

33 Decision no. U-4/20 of 26 March 2021.
34 Decision no. U-28/22 of 21 March 2024.

35 Decision no. U-14/04 of 29 October 2004. In this decision, the Constitutional Court points out that the Parliament
of the Federation of Bosnia and Herzegovina, by adopting the contested laws (Articles 1 and 2 of the Law on
Amendments to the Law on Turnover Tax on Goods and Services and the provisions of Articles 1 and 2 of the
Law on Amendments to the Law on Special Tax on Non-Alcoholic Beverages), failed to observe the procedure
laid down in Article 25 para 4 of the Law on Indirect Taxation System. By doing so, the Federation of Bosnia
and Herzegovina de facto assumed competences that it transferred, according to the Agreement dated 5
December 2003, to the State of Bosnia and Herzegovina. The Constitutional Court holds that such course of
action questioned the functioning of Bosnia and Herzegovina according to the principle of the “rule of law".
In particular, it violated the provision of Article Il(3)(b) of the Constitution of Bosnia and Herzegovina, since
the Parliament of the Federation of Bosnia and Herzegovina failed to comply with the procedure laid down
in the Law on Indirect Taxation System. This law was adopted by the Parliamentary Assembly of Bosnia and
Herzegovina and it undoubtedly constituted a decision of the joint institutions of Bosnia and Herzegovina.
Furthermore, by adopting the contested laws without the consent of the Governing Board of the Indirect
Taxation Authority, the Parliament of the Federation of Bosnia and Herzegovina violated the provision of Article
I1I(5)(a) of the Constitution of Bosnia and Herzegovina, by entering the scope of competences transferred to
Bosnia and Herzegovina by the Federation of Bosnia and Herzegovina by virtue of an agreement.
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by the provisions of the State legislation, i.e.
laws adopted at the level of the institutions of
Bosnia and Herzegovina. Therefore, the Entities
(and any subdivisions thereof in Bosnia and
Herzegovina) must comply with the obligations
imposed on them through the laws passed by
the institutions of Bosnia and Herzegovina.
The fact that such obligations have not been
complied with might result in the breach of the
provisions of the Constitution of Bosnia and
Herzegovina.”®

When it comes to the criminal matter the
Constitutional Court considered in the Decision
no. U-5/16, namely in two partial decisions,
the provisions of the Criminal Procedure
Code of Bosnia and Herzegovina (“the
Criminal Procedure Code”). The conclusions
made by the Constitutional Court resulted in
amendments to the provisions of the Criminal
Procedure Code.

In  the first partial decision®, the
Constitutional Court established that certain
challenged provisions ofthe Criminal Procedure
Code are not in conformity with the provisions
of the Constitution of Bosnia and Herzegovina,
and the European Convention. Accordingly,
the Constitutional Court established that the
provisions of Article 84(2), (3) and (4) of the
Criminal Procedure Code, relating to immunity
granting, which lies within the jurisdiction of
the Prosecutor’s Office, because of imprecision
and vagueness of the challenged provision, for
which criminal offences immunity is granted
and in which procedure this type of immunity
may be used, are not in conformity with the
provisions of Article | (2) in conjunction with
Article Il (3)(f) of the Constitution of Bosnia
and Herzegovina. The Constitutional Court
held that a decision on immunity needed to be
upheld by a court.

Next, the Constitutional Court established
that provision of Article 117(d) of the Criminal
Procedure Code, which afforded a possibility
for special investigative actions under Article
116(2) of the Criminal Procedure Code to be
ordered for the criminal offences for which,
under the law, a prison sentence of three

36 Decision no. U-17/22 of 1 and 2 December 2022,
paragraph 29 with further references.

37 Decision no. U-5/16 of 1 June 2017.

Jurisdiction

The Constitutional Court shall uphold
this Constitution.

a) The Constitutional Court shall
have exclusive jurisdiction to decide
any dispute that arises under this
Constitution between the Entities or
between Bosnia and Herzegovina and an
Entity or Entities, or between institutions
of Bosnia and Herzegovina, including
but not limited to:

- Whether an Entity's decision to
establish a special parallel relationship
with a neighboring state is consistent
with  this  Constitution, including
provisions concerning the sovereignty
and territorial integrity of Bosnia and
Herzegovina.

- Whether any provision of an Entity's
constitution or law is consistent with this
Constitution.

Disputes may be referred only by a
member of the Presidency, by the Chair
of the Council of Ministers, by the Chair
or a Deputy Chair of either chamber
of the Parliamentary Assembly, by
one-fourth of the members of either
chamber of the Parliamentary Assembly,
or by onefourth of either chamber of a
legislature of an Entity.

b) The Constitutional Court shall also
have appellate jurisdiction over issues
under this Constitution arising out of a
judgment of any other court in Bosnia
and Herzegovina.

c) The Constitutional Court shall have
jurisdiction over issues referred by
any court in Bosnia and Herzegovina
concerning whether a law, on whose
validity its decision depends, s
compatible with this Constitution, with
the European Convention for Human
Rights and Fundamental Freedoms and
its Protocols, or with the laws of Bosnia
and Herzegovina; or concerning the
existence of or the scope of a general
rule of public international law pertinent
to the court’s decision.

(Article VI(3) of the
Constitution of BiH)



(3) years or a heavier penalty may be pronounced, is not in conformity with the Constitution of
Bosnia and Herzegovina and the European Convention. Namely, the Constitutional Court held
that by prescribing that special investigative measures may be ordered for a great majority of
criminal offences prescribed by the Criminal Code, including offences not carrying elements of
serious criminal offences, the legislator failed to ensure that the interference with the right referred
to in Article 8 of the European Convention would be to such an extent that is necessary for the
preservation of democratic institutions, i.e. it failed to secure the proportion between the severity
of the interference with the right to privacy and the legitimate goal sought to be achieved through
the application of that special measure.

Also, in relation to Article 118(3) of the Criminal Procedure Code, which specifies the duration,
namely the maximum duration of special investigative measures - up to a month, a total of three,
i.e. six months, the Constitutional Court concluded that it is not in conformity with rticle I(2) in
connection with Article lI(3)(f) of the Constitution of Bosnia and Herzegovina. The reason being
that the manner of extension, i.e. whether the reasons of the prosecutor proposing the extension
of special investigative measures will be sufficient in terms of “particularly important reasons”
depends exclusively on the margin of appreciation of the preliminary proceedings. Therefore, the
legislator failed to observe that the law must prescribe sufficiently clearly the scope of margin of
appreciation allocated to the competent bodies. Next, the Constitutional Court concluded that the
legislator, when prescribing the duration of special investigative measures, failed to be mindful of
the proportion between restrictions on human rights and the severity of criminal offences.

The Constitutional Court established, next, that the provisions of Article 225(2) of the Criminal
Procedure Code are not in conformity with Article 1(2) in connection with Article 1I(3)(e) of the
Constitution of Bosnia and Herzegovina, because the legislator was not consistent in terms of law,
when it regulated a possibility of, essentially, unlimited duration of investigation, thereby failing
to prescribe a mechanism for the protection of the rights of suspects and injured parties. Next,
the conclusion of the Constitutional Court was that the provision of Article 226(1) of the Criminal
Procedure Code is not in conformity with Article 1(2) of the Constitution of Bosnia and Herzegovina,
because the legislator failed to prescribe a time limit within which a prosecutor shall be obliged
to prepare an indictment, and the said time limit has neither been prescribed by the provision
regulating the conclusion of the investigation. The Constitutional Court ordered the Parliamentary
Assembly of Bosnia and Herzegovina to harmonise the mentioned provisions with the Constitution
of Bosnia and Herzegovina, and the European Convention.

It was established in the same decision that the provisions of 84(5) of the Criminal Procedure
Code are in conformity with Articles I(2) and Il (3)(e) of the Constitution of Bosnia and Herzegovina,
as well as that the provisions of Article 119 (1) of the Criminal Procedure Code are in conformity with
Article 1(2) and Il (3)(f) of the Constitution of Bosnia and Herzegovina and Article 8 of the European
Convention, while Article 216 (2) of the Criminal Procedure Code is in conformity with Article Il (3)(e)
of the Constitution of Bosnia and Herzegovina and Article 6 of the European Convention and Article
13 of the European Convention.

In the second partial decision®, the Constitutional Court concluded that the second sentence of
paragraphs 1 and 2 of Article 109 of the Criminal Procedure Code are inconsistent with Article 11(3)(f)
of the Constitution of Bosnia and Herzegovina and Article 8 of the European Convention. It ordered
the Parliamentary Assembly of Bosnia and Herzegovina to harmonise them with the relevant
provisions of the Constitution of Bosnia and Herzegovina and the European Convention. It was
established in the same decision that the first sentence of paragraph 1 of Article 109 of the Criminal
Procedure Code is consistent with Article 11(3)(b) and Article 11(3)(f) of the Constitution of Bosnia and
Herzegovina and Articles 3 and 8 of the European Convention. Namely, the Constitutional Court
concluded that that the legislator elaborated a clear general legal framework and that prescribed
the general conditions under which suspects/accused would be subjected to the measures referred

38 Decision no. U-5/16 of 26 March 2021.
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to in the challenged provisions with sufficient clarity and foreseeability, and it found nothing in the
challenged provisions that could prevent application of the referenced standards arising under the
case-law of the European Court. On the contrary, the legislator did not regulate the preconditions
for the interference with the bodily integrity of “other persons” in a sufficiently clear manner and
thus failed in this part of the regulation to meet the condition “in accordance with the law” under
Article 8 of the European Convention, i.e. did not ensure that the interference with the right referred
to in Article 8 was only to the extent that was strictly necessary for safeguarding the democratic
institutions.

The Constitutional Court considered certain provisions of the Criminal Code of the Republika
Srpska. In the decision in this case® the Constitutional Court established that the provision of
Article 280a of the RS Criminal Code “Damage to the reputation of the Republika Srpska and its
Peoples” is incompatible with Article 1I(3)(h) of the Constitution of Bosnia and Herzegovina and
Article 10 of the European Convention. While the Constitutional Court accepted in this case that
the interference with the freedom of expression in relation to all contested provisions is sufficiently
precise in order to meet the requirement of “lawfulness”, and that it has a legitimate aim, according
to the Constitutional Court, the scope of offences, which may be regarded as punishable under
Article 280a of the disputed law calls into question the proportionality of the interference by way
of criminal sanctions. The Constitutional Court did not find any argument for the conclusion that
such a harsh punishment is proportionate to the legitimate aim it seeks to achieve. Although the
determination of penalties for criminal offences, in principle, falls within the margin of appreciation
of the competent legislator, the Constitutional Court deemed that the legislator in the Republika
Srpska exceeded the permitted margin of appreciation in stipulating criminal sanctions that would
inevitably have a chilling effect, stifling the freedom of the press and dissuading individuals from
voicing serious criticisms against the authorities of this Entity.

On the other hand, the provisions of Articles 208a, 208b, 208v, 208g, 208d and 208d of the RS
Criminal Code are compatible with Article 11(3)(h) of the Constitution of Bosnia and Herzegovina
and Article 10 of the European Convention. Namely, as the Constitutional Court indicated, the fact
that defamation was again, after a long period of time, prescribed as a criminal offence, was not in
itself contrary to the Constitution of Bosnia and Herzegovina or the European Convention. When
answering the question as to whether the challenged provisions strike a fair balance between the
legitimate aim sought to be achieved and the means employed, the Constitutional Court recalled that
the legislative authorities enjoy a margin of appreciation when enacting a certain law. In addition,
restriction of the freedom of expression is possible in accordance with paragraph 2 of Article 10
of the European Convention. Considering Articles 208a, 208b, 208v, 208g, 208d and 2084 of the
disputed law, the Constitutional Court observed that fines explicitly were prescribed as criminal
sanctions by the disputed articles, with the range of prescribed fines being close to the amount
awarded by courts in civil proceedings as compensation for defamation.

In addition, the defamation laws in both Entities also provide for the courts to order publication
of judgments. The Constitutional Court concluded that this kind of interference with the freedom
of expression was proportionate, and that the contested provisions did not exceed the “margin
of appreciation” of the competent legislator. Notwithstanding the above, the Constitutional Court
underlined that the competent authorities in the Republika Srpska should act with special care in
cases of criminal prosecution for the offences prescribed by these articles, and, in particular, make
sure that the contested provisions are applied in accordance with the standards established in the
long-standing case law of the European Court, as well as the case law of the Constitutional Court
Bosnia and Herzegovina.

39 Decision no. U-21/23 of 18 January 2024.



Case law from within the scope of
the appellate jurisdiction

Bosnia and Herzegovina and both Entities shall
ensure the highest level of internationally recognized
human rights and fundamental freedoms (...

(Article II(1) of the Constitution of BiH)

With the aim of ensuring complete protection of human rights and fundamental freedoms,
in its case law the Constitutional Court was gradually taking positions on important issues
that may imply a possible violation of constitutional rights. In the first years of its work, after the
cessation of the war in Bosnia and Herzegovina, that can be seen in the decisions in which the
Constitutional Court deliberated on different issues relating to the persons who had gone missing
during the war in BiH, the cases of the so-called war damage and of the citizens' foreign currency
savings deposited in banks in the former joint state, the so-called old foreign currency savings, etc.
In the decisions relating to the missing persons*, the Constitutional Court determined violations of
the prohibition of inhumane treatment and of the right to respect for private and family life given
that, nearly ten years after the cessation of the war in BiH, the competent authorities failed to
submit information to the appellants regarding the fate of members of their families that had gone
missing during the war. The Constitutional Court ordered the competent authorities to immediately
secure operational functioning of the institutions established in accordance with the Law on Missing
Persons, especially the Missing Persons Institute, the Fund for Providing Assistance to the Families
of Missing Persons and the Central File Records on the Missing Persons in Bosnia and Herzegovina.

In the cases relating to the so-called old foreign currency savings, the appellants filed appeals
based on the claims seeking full payment of their foreign currency savings deposited solely with the
banks of Bosnia and Herzegovina and their branch offices in the territory of the present Entities. In
these cases*, the Constitutional Court concluded that, by failing to adopt a framework law that would
regulate the issue of disbursement of the old foreign currency savings, Bosnia and Herzegovina
failed to effectively protect the appellants’ right to property. The Constitutional Court underlined the
positive obligation of the State, irrespective of the jurisdiction of the Entities and the District as the
units of internal organization of BiH, and noted that “the State cannot be released from the obligation
of guaranteeing the right to property [...] by its attempt to delegate responsibility for regulating
and implementing the performance of its functions to the Entities’ and Brcko District's institutions
if it does not secure enough legal guarantees that those institutions will act in accordance with,
amongst other things, standards set out in Article 1 of Protocol No.1 to the European Convention”.

In the cases of the so-called war damage, the appellants complained of a violation of the right
to a fair trial because they could not obtain the enforcement of the court decisions awarding them
non-pecuniary and pecuniary damages. The conclusion of the Constitutional Court in these cases
was that the manner and deadlines prescribed for the payment of the war damages arising from
final judgments were in violation of the right to a fair trial as the payment was rendered impossible
in some cases, whilst in some other “an excessive burden was placed on the individuals” by the law

40 See, inter alia, decision no. AP-129/04 of 27 May 2005.
41 See, inter alia, decision no. AP-130/04 of 2 December 2005.
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and therefore the requirement of proportionality between the public interest of the community and
fundamental rights of individuals was not met”. 4

The consequences of the war, which were visible in the cases such as the referenced ones, were
overcome in the course of time. However, new issues were raised before the Constitutional Court,
which resulted in new case law. With its decisions, the Constitutional Court kept on sending a clear
message to ordinary courts that they must fulfill their obligations in accordance with the principles
of the European Convention.

Within the complaints regarding the right to life, the issue of inefficiency of investigation and
the positive obligation of the State is one of the most frequent issues raised. In one of the cases, the
appellant raised an issue of the lack of promptness, inactivity and non-comprehensiveness of the
investigation conducted by the competent Prosecutor’s Office and the Public Security Center, pointing
to a very long period of the conduct of investigative actions, their repetition and the neglecting of
the necessary actions which, 25 years later, still did not result in identification of the perpetrator of
his brother's murder, but in the discontinuation of the proceedings. In this case, the Constitutional
Court pointed out that the competent Prosecutor's Office did not act with due diligence and
comprehensiveness in the conduct of the investigation. The arguments of the Prosecutor’s Office
that during the investigation in the case at hand numerous investigative measures were undertaken
that did not result in discovering the perpetrator of the criminal offence of murder could not, in the
opinion of the Constitutional Court, eliminate the requirement of promptness and expeditiousness
required in such cases. They also could not serve as justification for the 25-year-long investigation
that, ultimately, did not result in identification of the perpetrator, particularly with regard to the fact
that it was precisely due to the inadequacy of the undertaken actions that the investigation was
discontinued over the statute of limitations concerning the criminal prosecution. The Constitutional
Court concluded that a timely and adequate response, in terms of the positive obligation of public
authorities under Article 2 of the European Convention, was lacking in the investigation and detecting
of the perpetrator of the criminal offence of murder in this case and therefore the Court determined
that there was a violation.*

The role of the Constitutional Court in criminal matters is very important with regards to the
issue of concretization of the special grounds for detention, raised within the right to liberty and
security of a person. At one moment, there were many cases before the Constitutional Court in
which ordinary courts in the decisions ordering or extending detention only provided the statutory
provision or stereotypical reasoning or based their decisions on the “presumptions” of the court
alone. The Constitutional Court reacted to that problem for the first time in 2008, in the case
in which it found a violation of the right to liberty and security of a person where the appellant
was ordered into detention because of a fear that he would hinder the criminal proceedings by
influencing witnesses, although such fear was not justified by specific and clear reasons indicating
in an objective way that the appellant had attempted to or that there existed a serious risk that he
would attempt to influence the witnesses, but the decision was based only on the presumptions by
the court based on the nature and gravity of the offence as charged and a possibility of investigation
against accomplices.* In addition to this ground for detention, in multiple cases the Constitutional
Court found a violation because ordinary courts did not sufficiently reason the detention ground
of “flight”. In the majority of these cases the reasoning in the ordinary courts' rulings ordering or
extending detention on this ground came down to the fact that the appellants were charged with
serious criminal offences and that they had dual citizenship. In one such case, the Constitutional
Court found a violation of the right under Article 5(3) of the European Convention because, except
for stating in the reasons of the challenged rulings that the case concerned an investigation into
grave criminal offences, that the suspects had dual citizenship, and that there existed a reasonable

42 See, inter alia, decision no. AP-288/03 of 17 December 2004.
43  Decision no. AP-1057/19 of 25 June 2019.
44 Decision no. AP-6/08 of 13 May 2008.



ENUMERATION OF RIGHTS

All persons within the territory of Bosnia and Herzegovina shall enjoy the human rights
and fundamental freedoms referred to in paragraph 2 above; these include:

a) Theright to life.

b) The right not to be subjected to torture or to inhuman or degrading treatment or
punishment.

¢) The right not to be held in slavery or servitude or to perform forced or compulsory labor.
d) The rights to liberty and security of person.

e) The right to a fair hearing in civil and criminal matters, and other rights relating to
criminal proceedings.

f) The right to private and family life, home, and correspondence.
g) Freedom of thought, conscience, and religion.
h) Freedom of expression.
i) Freedom of peaceful assembly and freedom of association with others.
j) The right to marry and to found a family.
k) The right to property.
[) The right to education.
m) The right to liberty of movement and residence.
(Article [I(3) of the Constitution of BiH)

suspicion that they acquired a considerable gain that would enable them to reside outside the
country, the ordinary court did not provide specific and sufficient reasons regarding the appellant
for the conclusion that there really existed the risk of flight and that it was necessary to order
detention under that statutory ground.** Issues related to disturbance of public order have also
become topical lately. With respect to this issue, the Constitutional Court frequently concluded that
an ordinary court did not point out the actual existence of such circumstances that would indicate
that the release of suspects would indeed result in disturbance of public order, that is, that there
really existed an actual threat of disturbance of public order.4

In multiple cases, the Constitutional Court found a violation of the right to liberty and security
of a person because a court did not render a timely decision about extension of detention or
did not review, after having ordered detention, the real need for the extension thereof. In other
words, the initial existence of a ground for detention when the criminal proceedings were initiated
does not mean that the ground shall continue to exist until the completion of the proceedings,
but the detention must be reviewed in all its elements for every extension. In one of the cases
the Constitutional Court pointed out that mandatory review of justification of detention every two
months made a component part of the text of the law (the Criminal Procedure Code), and that when
an ordinary court carried out the mandatory statutory review with an 18-days delay, it did not act
“lawfully” and “promptly” within the meaning of Article 5(3) of the European Convention, whereby the
principle of “lawfulness” of detention under Article 5(1)(c) was violated as well.#” The Constitutional
Court dealt with a similar issue in the cases that did not concern the ordering of detention, but the
imposing of prohibiting measures. In one case, the appellant challenged the fact that not even three

45 Decision no. AP-921/16 of 20 June 2016.
46 Decision no. AP-1971/14 of 17 September 2014.
47  Decision no. AP-7588/18 of 10 April 2019.
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months after the rendering of the ruling imposing certain prohibiting measures, the ordinary court
did not review whether their application was necessary and justified, that is, did not decide either to
extend or revoke them. The appellant argued a violation of her right to a reasoned decision and the
right of appeal in criminal matters because there was no decision reviewing further justification of
the imposed prohibiting measures. The Constitutional Court examined the appellant's complaints in
terms of a violation of the right to an effective remedy under Article 13 of the European Convention
in conjunction with the right to freedom of movement under Article 11(3)(m) of the Constitution of
BiH and Article 2 of Protocol no. 4 to the European Convention and concluded that the failure of
the ordinary court to review further justification of the imposed prohibiting measures after two
months and to render a ruling either revoking or extending the imposed measures, amounted to
an unjustified obstruction which rendered ineffective in practice the otherwise effective remedy
provided for by the law.

In one of its recent decisions, the Constitutional Court found a violation of the right to liberty
and security of a person because of an ordinary court’s failure to personally examine the appellant
in the procedure of review of justification of detention, although the Criminal Procedure Code does
not contain provisions explicitly stipulating the obligation of a court to hold a public session when
reviewing the justification of detention at which an accused person would have an opportunity to
personally address the court. In the case at hand, although it concerned the so-called automatic
system of reviewing the decision on lawfulness of detention, the Constitutional Court was of the
opinion that the period longer than one year during which the appellant was not heard could not
in any way be considered a “reasonable interval” within the meaning of the relevant case law of the
European Court. Because of the significance of the protected object, and that is personal liberty, the
Court should have “seen and heard the appellant” in more frequent intervals than was done in the
specific case. By insisting that a court should “see and hear the appellant”, the bureaucratization
of the procedure of deciding on the extension of deprivation of liberty would be avoided and the
person deprived of liberty would be given an opportunity to comment on it. Considering the fact that
the appellant was deprived of that right, the Constitutional Court found a violation of the appellant’s
right under Article 11(3)(d) of the Constitution of BiH and Article 5(4) of the European Convention.
The Constitutional Court emphasized that it was not decisive whether the Criminal Procedure Code
strictly prescribed such conduct, given the fact that under the Constitution of BiH, the provisions of
the European Convention shall have priority over all other law and must be applied directly.*®

The majority of the cases before the Constitutional Court raise the issue of the right to a fair trial.
They concern different situations, some of them involving an appellant who claims that a court's
decision is arbitrary, that is, that it lacks reasons of sufficient quality about the facts established by
the court. The Constitutional Court does not examine the facts, as that falls within the jurisdiction
of ordinary courts, but it can determine arbitrariness if a decision is arbitrary. Therefore, when it
determines that an ordinary court acted arbitrarily in certain proceedings, both when establishing
the facts and applying the relevant legal regulations, the Constitutional Court may exceptionally
engage in the examining of the manner in which the competent court established the facts and
applied legal regulations on the facts thus established. In a number of its decisions, the Constitutional
Court pointed out that obvious arbitrariness in the application of the relevant regulations can never
lead to fair proceedings. In one case, it found a violation of the right to a fair trial because in its
adjudication the ordinary court arbitrarily applied the provisions of the Criminal Procedure Code of
BiH regarding the right to compensation of damages to a person who was in detention but criminal
proceedings were not initiated or the proceedings were suspended or a judgment was pronounced
acquitting the person of the charges, and regarding the right to compensation of damage inflicted
by media. In other words, in this case the ordinary court identified the issue of whether or not the
deprivation of liberty was well-founded with the issue of whether or not the deprivation of liberty
was lawful*.

48 Decision no. AP-3228/22 of 23 March 2023.
49 Decision no. AP-4793/14 of 17 March 2015.



The requirement to comply with the “right to a reasoned decision,” which is an integral part of
the right to a fair trial under Article 6 of the European Convention, is consistently emphasized by
the Constitutional Court in its case law, especially since it often involves a legal issue of fundamental
importance to the outcome of the specific case.®® In the case before the ordinary courts, the
appellant's claim for damages for defamation was partially upheld, in the part where he sought
the payment of an appropriate amount, but was rejected in the part where he requested that the
court order the defendants to publish the judgment at their expense. The Constitutional Court
concluded that the court had failed to include all relevant aspects of the specific case in the reasons
of its decision, which could have affected the final decision, and that the the court had failed to
consider the appellant's complaints related to the publication of the judgment, thereby violating
the appellant’s right to a fair trial.>" A violation of the right to a fair trial due to insufficient reasons
was also established in the case where the appellant’s request to register as the owner of real
estate in Bosnia and Herzegovina, based on a contract for lifelong maintenance, was rejected. This
rejection was due to the fact that the contract was endorsed by a judge in the Republic of Croatia,
rather than by a judge in Bosnia and Herzegovina.>? It is also important to mention the decision in
which the lack of adequate reasons was related to the compliance with the principle of the “best
interests of the child” as set forth in the Convention on the Rights of the Child. In this decision, the
Constitutional Court concluded that the ordinary courts did not provide adequate and convincing
reasons regarding the determination of the child support amount for the minor child (the appellant),
which, in accordance with the “best interests of the child” standard, should be sufficient to cover the
needs appropriate for the appellant’s age. Due to such an omission, the Constitutional Court could
not conclude that the procedure in the case ensured the guarantee of a fair trial. >3

Interesting legal issues were also raised within the scope of the right related to no punishment
without law, guaranteed under Article 7 of the European Convention. One of these issues concerns
the application of a more lenient law in cases involving war crimes. In line with the European Court's
practice in the case of Maktouf and Damjanovic v. Bosnia and Herzegovina, the Constitutional Court
ruled in 2013 that Article 7 paragraph 1 of the European Convention had been violated. The Court
found that, in this case, there was a genuine possibility that the retroactive application of the
Criminal Code of Bosnia and Herzegovina would in fact adversely affect the appellant's sentence,
which was contrary to Article 7 paragraph 1 of the European Convention, regardless of the fact that,
in view of the prescribed range of imprisonment, it was uncertain whether the appellant would
have received a lesser sentence had the criminal law of the former SFRY been applied in his case.
Specifically, as the Constitutional Court concluded, itis of crucial importance that the appellant could
have received a lower sentence had this law been applied.>* In its 2018 decision, the Constitutional
Court considered the issue of applying a more lenient law, specifically regarding the substitution of
a prison sentence with a fine, in a case where the appellant had been sentenced to prison under
the previous law, which decision became final at a time when a new law came into effect, which no
longer permitted the substitution of a prison sentence with a fine. In this decision, the Constitutional
Court particularly clarified whether the substitution of the sentence should be considered as
“execution of the sentence” or as a modification of the imposed sentence, which was crucial for the
application of Article 7 of the European Convention. Following a detailed review of the European
Court’s case law on this issue, the Constitutional Court concluded that, at the time the appellant
was sentenced to prison, he fulfilled the requirements under the previous Criminal Code and was
eligible to request the substitution of his prison sentence with a fine. According to the Constitutional
Court, such a request could not be regarded as the “execution of the prison sentence,” but rather as
an opportunity for the prison sentence to “become” a fine. Therefore, his request falls under

50 Decision no. AP-3225/07 of 14 April 2010, paragraph 36.
51 Decision no. AP-6429/18 of 2 July 2020.

52 Decision no. AP-6035/18 of 9 September 2020.

53 Decision no. AP-399/22 of 20 April 2022.

54 Decision no. AP-325/08 of 27 September 2013.
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ADDITIONAL HUMAN RIGHTS AGREEMENTS TO
BE APPLIED IN BOSNIA AND HERZEGOVINA

1. 1948 Convention on the Prevention and 9. 1979 Convention on the Elimination of All
Punishment of the Crime of Genocide Forms of Discrimination against Women

2. 1949 Geneva Conventions I-IV on the 10. 1984 Convention against Torture and
Protection of the Victims of War, and the Other Cruel, Inhuman or Degrading
1977 Geneva Protocols I-1l thereto Treatment or Punishment

3. 1951 Convention relating to the Status of 11. 1987 European Convention on the
Refugees and the 1966 Protocol thereto Prevention of Torture and Inhuman or

4. 1957 Convention on the Nationality of Degrading Treatment or Punishment
Married Women 12. 1989 Convention on the Rights of the

5. 1961 Convention on the Reduction of Child
Statelessness 13. 1990 International Convention on the

6. 1965 International Convention on Protection of the Rights of All Migrant
the Elimination of All Forms of Racial Workers and Members of Their Families
Discrimination 14. 1992 European Charter for Regional or

7. 1966 International Covenant on Civil and Minority Languages
Political Rights and the 1966 and 1989 15. 1994 Framework Convention for the
Optional Protocols thereto Protection of National Minorities

8. 1966 Covenant on Economic, Social and L )
Cultural Rights (Annex | of the Constitution of BiH)

the scope of Article 7 of the European Convention. Since the new Criminal Code excluded
this possibility, it adversely affected the appellant by preventing the substitution of his prison
sentence, imposed under the previous law, with a lighter and clearly more favorable fine. As a result,
the Constitutional Court concluded that there was a violation of the rights under Article 7 of the
European Convention.>®

The COVID-19 pandemic raised a number of issues in the context of human rights protection.
In one case, an appeal was filed challenging the order issued by the FBiH Civil Protection Staff, which
imposed the obligation to wear protective facemasks and restricted the movement of the population
across the Federation of Bosnia and Herzegovina from 23.00 hrs to 5.00 hrs. It is important to
note that the Constitutional Court did not annul these measures but found a violation of the rights
under Article 8 of the European Convention, beacuse the Court found that the lack of action by the
legislative authority to precisely and timely establish a legislative framework for the actions of the
executive branch during the pandemic inevitably creates the possibility of disrupting the balance
between different interests (rights). The Constitutional Court concluded that the inaction of the
FBiH Parliament is contrary to the ensuring of the compliance with guarantees comprised in the
right to “private life” and the right to “freedom of movement”, given that in the present case the
interference with the constitutional rights does not satisfy the principle comprised in the “necessity”
test.>® When it comes to freedom of movement in the context of the declared COVID-19 pandemic,
the Constitutional Court was also called upon to decide on the movement restrictions for individuals
under 18 and over 65 years of age.”” In this case, the Constitutional Court emphasized that the
challenged order did not provide for any exceptions to both categories of persons covered by it, for
example the specific needs of a category of persons under the age of 18 in relation to their health
status, especially when it comes to children with special needs. The Court also pointed out that it

55 Decision no. AP-1498/18 of 23 April 2018.
56 Decision no. AP-3683/20 of 22 December 2020.
57 Decision no. AP-1217/20 of 22 April 2020.



was overlooked that among individuals over 65, some remain actively employed and professionally
engaged. The Constitutional Court highlighted that, prior to the adoption of the impugned general
measure, no alternative and more lenient measures were considered which would specifically protect
these groups if such special protection was needed. Finally, the Constitutional Court concluded that
the impugned measures do not fulfil the requirement of “proportionality”.

The case law of the Constitutional Court of Bosnia and Herzegovina regarding freedom of
expression has developed significantly in recent years. In 2018, having long rejected the issue of
accesstoinformationas partoftherightsunder Article 10 ofthe European Convention, asinadmissible
ratione materiae, the Constitutional Court conducted a thorough review of European Court case law
and subsequently revised its approach. In its decision ruling on the merits of this issue for the first
time, the Constitutional Court provided a detailed overview of the evolution of the European Court’s
views and the application of relevant criteria regarding the right of access to information as part of
the right to freedom of expression.*® In its case law regarding this right, the Constitutional Court has
emphasized, among other things, the necessity of considering the broader context and all relevant
factors when determining whether there is an ‘urgent social need'’ to restrict freedom of expression.
It has also stressed the importance of providing sufficient and relevant reasoning in the decisions
of courts that impose such restrictions.>® The Constitutional Court has found violations of this right
in circumstances where ordinary courts failed to make a clear distinction between facts and value
judgments, which resulted in an interference with the right to freedom of expression.®®

In 2014, the Constitutional Court found a violation of the right to freedom of assembly for the
firsttime. This was also the first case in which Organization Q, representing LGBTIQ individuals, filed a
complaint regarding the violation of several rights, including the right to freedom of assembly. In the
present case, the Constitutional Court found a violation of the right to freedom of assembly because
public authorities failed to take the necessary measures to ensure the peaceful gathering organized
in accordance with the law, which led to violence between opposing parties. The authorities also
failed to provide a clear legal framework to take preventive action to stop and deter similar acts
from occurring.®' Four years later, it found a violation of the right to freedom of assembly in a very
similar case. 2

Significant positions have also been taken regarding the right to an effective remedy under
Article 13 of the European Convention. Specifically, the Constitutional Court received several
appeals related to the rejection of requests for extraordinary review of judicial decisions through
the analogous application of the Code on Civil Procedure (LCP), which limited the party's capacity
to file petition for review. In its first decision on this issue,®® the Constitutional Court concluded
that by rejecting the appellant's request for an extraordinary review on the grounds that it did
not meet the requirements of the Code on Civil Procedure for filing a petition, while the Law on
Administrative Disputes explicitly grants the “party” the right to file this legal remedy, the ordinary
court effectively rendered an available legal remedy ineffective by arbitrarily denying the appellant
access to it. As a result, the Constitutional Court concluded that the appellant’s right to an effective
remedy in connection with the right of access to a court under Article 6, paragraph 1 of the European
Convention had been violated.

With respect to the right to property, in a case concerning the sale of the appellant’s property
in enforcement proceedings, where the ordinary court failed to take into account that, according
to the law, enforcement should be determined and carried out only to the extent necessary to

58 Decision no. AP-461/16 of 6 June 2018.

59 Decision no. AP-3430/16 of 19 December 2018.
60 Decision no. AP-4486/20 of 11 May 2022.

61 Decision no. AP-1020/11 of 25 September 2014.
62 Decision no. AP-4319/16 of 19 December 2018.
63 Decision no. AP-5055/18 of 15 January 2020.
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satisfy the creditor, the Constitutional Court found that the principle of proportionality between the
general interest and the appellant's right to property had been violated. The Constitutional Court
noted that the ordinary court failed to consider other, less burdensome measures for the appellant,
such as whether the sale of only one of the assessed properties would have been sufficient to settle
the debt. In view of the aforementioned legal requirement, the Constitutional Court concluded that
by accepting the enforcement creditor’'s request to sell all three of the appellant’s properties, the
principle of proportionality was violated to the appellant's detriment, placing an excessive burden
on the appellant, which resulted in a violation of his right to property.®*

In the context of the right to non-discrimination, the Constitutional Court has taken important
positions, including in cases related to the recognition of the heirship rights for common- law partners
%5 and the right to receive a pension following the death of a common-law partner®®. In these cases,
the Constitutional Court found that the application of the Inheritance Law and the Law on Pension
and Disability Insurance, which were not in alignment with the Family Law of the Federation of
Bosnia and Herzegovina, imposed a disproportionate and discriminatory burden on the appellants.
In the first case, discrimination was found because the Inheritance Law was applied in such a way
that a common-law partner was prevented from inheriting their partner in the same way as a
married partner, despite the fact that the Family Law put common-law partners on an equal footing
with married couples in respect of rights and obligation. In the latter case, the Constitutional Court
concluded that the ordinary court and administrative authorities, by applying the Law on Pension
and Disability Insurance without considering the provisions of the Family Law of the Federation of
Bosnia and Herzegovina regarding the equal treatment of common-law partnerships, which in this
particular case lasted for 17 years, with marital unionsin all rights and obligations, including property
rights, and by rejecting the appellant’s request to recognize her right to a family pension as a family
member of the deceased insured person, violated the prohibition of discrimination. In both cases,
the Constitutional Court emphasized that, according to Article 11(2) of the Constitution of Bosnia and
Herzegovina, the European Convention is directly applicable and takes priority over all other law.
This means, among other things, that laws that are not in compliance with the European Convention
must be applied in the manner that does not violate the rights protected by the Convention.

In its case law, the Constitutional Court has found a violation of the right to prohibition of
discrimination due to the absence of reasons that would justify differentiation based on nationality.
Specifically, in a 2019 case, the Constitutional Court found discrimination based on nationality in
relation to the right to family life for an appellant who, solely because she was a foreign national,
was denied the possibility of receiving maternity benefits. The Constitutional Court found a violation
because the decisions did not provide relevant reasons that would justify such a distinction, and
thus, the proportionality relationship required by Article 14 of the European Convention was not
established.®”

The previously referenced case law is but a small part of the Constitutional Court's case law,
which serves as anillustration. However, even this illustration is more than sufficient to demonstrate
that the Constitutional Court is an effective mechanism for protecting human rights and citizens'’
freedoms at the national level.

64 Decision no. AP-4204/22 of 23 March 2023.

65 Decision no. AP-4207/13 of 30 September 2016.
66 Decision no. AP-4077/16 of 11 October 2018.
67 Decision no. AP-324/18 of 27 November 2019.



Violations of rights under the
Constitution of Bosnia and Herzegovina
and the European Convention

fone takes into consideration the total number of decisions adopted by the Constitutional Court

and the number of cases finding a violation of a constitutional or Convention right, it can be
inferred that the percentage of cases finding a violation of those rights is small. However, violations
of human rights need to be prevented no matter how small the percentages of these violations
are. That is something that every society founded on the rule of law needs to strive towards. In
order to achieve that, it is necessary to determine causes leading to human rights violations. The
statistics shows that the most frequent violations in the case law of the Constitutional Court involve
the right to a fair trial and the right to property. Unreasonable length of court proceedings and
non-enforcement of final court decisions are among the basic reasons in a large number of cases
where violations of the right to a fair trial and the right to property were found. In the recent case
law of the Constitutional Court, these cases have impacted the statistics related to violations of the
right to an effective legal remedy®. Requests concerning a trial within a “reasonable time” affect
all the aspects of a justice system and the prescribed guarantees are substantially important for the
creation of a framework in which the rights guaranteed under the European Convention would be
practical and effective rather than merely theoretical and illusory as is often noted by the European
Court of Human Rights and the Constitutional Court. Time plays a key role in the preparation of cases
and a speedy conduct of proceedings, and an effective access to court as a whole would be possible
if a trial is conducted within a “reasonable time”. This is the reason why a part of this publication is
dedicated to this issue (Contribution of the Constitutional Court to the protection of rights of person
and fundamental freedoms). A significant number of cases in which a violation of the right to a fair
trial was found concern compliance with the “right to a reasoned decision”.

During the initial years of work of the Constitutional Court, the cases involving the so-called
foreign currency savings®® and war damages’® (also discussed in more detail in this publication)
have impacted the number of violations of the right to property. Generally speaking, a majority of
the decisions in which a violation of the right to property was found failed to observe the principle
of proportionality”".

The cases involving persons who went missing during the war in Bosnia and Herzegovina
(addressed intensively by the Constitutional Court about 20 or so years ago) have considerably
impacted the statistics pertaining to violation of the right to prohibition of torture and inhuman
treatment and the right to private and family life’2. With regard to prohibition of torture and
inhuman treatment, the recent case law of the Constitutional Court consists of but sporadic cases
in which a violation of this right due to inefficient investigations’ or expulsion of foreign nationals’*
were found.

As noted, violation of the right to private and family life was found in a large number of cases
involving the so-called missing persons. Activities during the war have resulted in a large number of

68 See, among others, decision no. AP-2907/16 of 10 May 2017.

69 See, among others, decision no. AP-130/04 of 2 December 2005.

70  See, among others, decision no. AP-288/03 of 17 December 2004.

71 See among others, decisions nos. AP-75/21 of 1 and 2 December 2022 and AP-1670/21 of 13 July 2023.
72 See, among others, decision no. AP-129/04 of 27 May 2005.

73  Decision no. AP-3360/20 of 16 December 2021.

74  Decision no. AP-2695/21 of 21 March 2024.
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cases in which violation of the right to home’> was found. The recent case law of the Constitutional
Court consists of cases in which violations of the right to private life were found due to failure to
strike a fair balance between competing rights, the right to freedom of expression and the right to
reputation as part of the right to private life’®.

The number of cases involving freedom of expression has risen over the years. In most cases
the reasons behind the established violations of this right include absence of a necessary analysis
of all the relevant factors under the circumstances of a given case, that is, the lack of “relevant and
sufficient reasons” in ordinary courts’ decisions based on which one may infer that the interference
with the freedom of expression was “necessary in a democratic society"””.

The purpose of the text above is to briefly illustrate and explain the statistics of violations of
rights under the Constitution of Bosnia and Herzegovina and the European Convention. More
detailed information and a somewhat greater picture can be drawn from the parts of this publication
that describe the case law of the Constitutional Court in more detail; in particular, a chart’® gives
a summary of established violations per year and article of the Constitution and the European
Convention.

Right to a fair trial

1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the trial In the
Interests of morals, public order or national security In a democratic society, where the
Interests of juveniles or the protection of the private life of the parties so require, or to
the extent strictly necessary In the opinion of the court In special circumstances where
publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed Innocent until proved
guilty according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has
not sufficient means to pay for legal assistance, to be given it free when the interests of
justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as wtnesses against
him;

(e) to have the free assistance of an interpreter if

he cannot understand or speak the language The right to a fair hearing in civil and
used in court. criminal matters, and other rights

relating to criminal proceedings.

(Article 6 of the Convention for the protection of

human rights and fundamental freedoms) (Article li(3)(e) of the Constitution of
Bosnia and Herzegovina)

75 See, among others, decisions nos. AP-979/04 of 23 September 2005 and AP-1498/05 of 12 September 2006.
76  See, among others, decision no. AP-4423/20 of 8 June 2022.

77 See, among others, decisions nos. AP-2607/19 of 16 March 2021, AP-384/21 of 21 March 2024 and AP-270/21 of
13 July 2023.

78 Seethe chartonp. 79.



Article of the BiH Constitution
and/or the

1996
1997
1998
1999
2000
2001

2002
2003
2004
2005
2006
2007
2008
2009
2010

2011

2012

2013

2014

2015

2016

2017

2018

2019

2020
2021

2022

2023

Total

European Convention

o

o

o

o

o

o

o

o

o

o

o

o

o

o

o

o

o

o

o

N

Right to return under Article I(5) of
BiH Constitution

Article IV(3)(f) of BiH Constitution
- destructive of a vital national
interest

12

83

Article VI(3)(@) and VI(3)(c) of BiH
Constitution - compatibility with
Constitution/EC

Article 2 of the European
Convention and Article lI(3)(a) of
BiH Constitution - right to life

135

391

285

232

32

29

1114

Article 3 of the European
Convention and Article l1(3)(b) of
BiH Constitution - prohibition of
torture

10

19

21

19

28

29

21

15

12

21

268

Article 5 of the European
Convention and Article 11(3)(d) of
BiH Constitution - right to liberty
and security of person

12

10

27

364

349

637

494

127

153

201

662

1046

1133

1045

1444

918

320

721

798

91

11846

Article 6 of the European
Convention and Article lI(3)(e) of
BiH Constitution - right to a fair
trial

12

42

Article 7 of the European
Convention - no punishment
without law

1

141

395

288

235

35

1029

Article 8 of the European
Convention and Article lI(3)(f)

of BiH Constitution - right to
private and family life, home and
correspondence

53

Article 10 of the European
Convention and Article 11(3)(h) of
BiH Constitution - freedom of
expression

Article 11 of the European
Convention and Article l1(3)(i) of
BiH Constitution - freedom of
peaceful assembly and freedom of|
association

269

1

24

317

Article 13 of the European
Convention - right to an effective
legal remedy

19

Article 14 of the European
Convention and Article 11(4) of
BiH Constitution - prohibition of
discrimination

12

320

3%

45

4

124

268

152

459

522

1M1

637

780

24

31

4746

Article 1 of Protocol No 1 to the
European Convention and Article
11(3)(k) of BiH Constitution - right
to property

22

Article 2 of Protocol No. 4 to the
European Convention and Article
11(3)(m) of BiH Constitution - right
to freedom of movement

Article 2 of Protocol No. 7 to the
European Convention - right of
appeal in criminal matters

Artide 1 of Protocol No. 6 to the
European Convention - abolition of the
death penalty

Article 4 of Protocol No. 7 to the
European Convention - right not
to be tried or punished twice

Article 1 of Protocol No. 12 to the
European Convention - general
prohibition of discrimination
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Cases involving “vital national interest of
constituent peoples”

Article IV(3)(f) of the Constitution of Bosnia and Herzegovina
Deblocking the Parliamentary Assembly of BiH

he Constitutional Court, among others, has an important jurisdiction in terms of deblocking the

work of the Parliamentary Assembly of Bosnia and Herzegovina. Specifically, Article IV(3)(f) of the
Constitution of Bosnia and Herzegovina defines the jurisdiction of the Constitutional Court with regard
to “deblocking” the Parliamentary Assembly of Bosnia and Herzegovina. The role of the Constitutional
Court, as the highest court in the country and guardian of the Constitution of Bosnia and Herzegovina
(Article VI(3) of the Constitution of Bosnia and Herzegovina), is to contribute to deblocking of the work of
the Parliamentary Assembly of Bosnia and Herzegovina by its decision on the merits when the Assembly
is unable to overcome a problem by itself. This is an expedited procedure since a prompt intervention
of the Constitutional Court is necessary so that a legislative body could continue performing its
role. Adoption of a decision on the merits whether or not the decision is destructive of the vital interest
of one people is very important in a situation when the State needs a law to regulate a particular field
and the voting on that law is blocked by the objection raised regarding the vital interest of a people.”
In this way, a kind of pre-emptive action by the Constitutional Court concerning the constitutionality of
acts (laws) in parliamentary procedure in terms of elimination of “destructiveness to the vital interest” of
one or more constituent peoples is ensured. In many ways this jurisdiction of the Constitutional Court
represents an atypical form of activity of a constitutional court, as it effectively establishes a “close contact”
between “constitutional” and “legislative” branch. At this stage the Constitutional Court does not assess the
constitutionality of the law or some of its norms, only whether the dispute raised under the Constitution
has the character of vital interest for any of the constituent peoples in Bosnia and Herzegovina.

The Constitution of Bosnia and Herzegovina itself does not contain a definition or closer identification
of this constitutional notion. The absence of the definition of vital interest was criticised by the Venice
Commission; the Commission noted in one of its opinions that it is true that case law of the Constitutional
Court may provide a definition of the vital interest and reduce the risks inherent in the mechanism, but
it seems inappropriate to leave such a task with major political implications to the Court alone without
providing it with guidance in the text of the Constitution®. However, the Constitutional Court has boldly
coped with its task and in its decisions defined the concept of “vital interest” on a case-by-case basis
(by applying the functional criterion in each case®'), interpreting and explaining the procedure applied
thereto.

The Constitutional Courtindicated in its case law that there are several factors shaping the perception
of the notion of vital national interest of a constituent people. Considering that the notion of “vital interest”
is a functional category, it cannot be viewed separately from the notion of “constituency of peoples” whose
vital interests are protected under Article IV(3)(e) and (f) of the Constitution of Bosnia and Herzegovina.
The Constitutional Court also indicated that the meaning of “vital interest” is partially interpreted by Article
I(2) of the Constitution of Bosnia and Herzegovina, which provides that Bosnia and Herzegovina shall be
a democratic state and, in connection therewith, the interest of the constituent peoples to participate
in full capacity in the government system and in the activities of public authorities may be viewed as a
vital interest. According to the Constitutional Court’s jurisprudence, effective participation of constituent
peoples in the process of adoption of political decisions, in terms of prevention of absolute domination
of one group over another, constitutes a vital interest of every constitutent people.

79 Decision no. U-8/04 of 25 June 2004, paragraph 20.

80 Venice Commission, Opinion on the constitutional situation in Bosnia and Herzegovina and the powers of the
High Representative, CDL-AD(2005)004, 11-12 March 2005, paragraph 32.

81 Decision no. U-2/04 of 28 May 2004, paragraph 31; and decision no. U-8/04 of 25 June 2004, paragraph 35.
82 Decision no. U-7/06 of 31 March 2006, paragraphs 33-37.



In its case law the Constitutional Court further indicated that, in accordance with the first sentence
of Article VI(3) of the Constitution of Bosnia and Herzegovina, the Constitutional Court upholds the
Constitution of Bosnia and Herzegovina and is limited thereof with regard to the functional interpretation.
In that regard, in the consideration of any specific case the Constitutional Court shall apply, within the
assigned constitutional framework, the values and principles essential to a free and democratic society
that incorporates, inter alia, the inherent dignity of every person and accommodates a wide range of
diversity in beliefs and respect for the cultural identity of a person or groups in the society as well
as the confidence in social and political institutions that are promoting the participation of individuals
and groups in the society. On the other hand, the protection of vital national interest must not imperil
the State sovereignty and functionality, which is closely related to the neutral and essential notion of
citizenship, as the criterion of affiliation to a “nation”. In other words, the protection of vital national
interest must not lead to unnecessary disintegration of civil society as the indispensable element of
modern statehood.?®

The Constitutional Court adopted its first decision on the issue of vital national interest in 2004. In
that decision the Constitutional Court noted, among other things, that the mechanism of protection
of vital interests of one people is very important in states with multiethnic, multilingual, multireligious
communities or communities which are typical in their differences. The Court also emphasised that each
invocation of vital interest has for a consequence a stricter criterion for adoption of general acts, including
a special condition of a majority of votes, and that this results in interruption of parliamentary procedures,
which may have an adverse effect on the work of the legislative body and the ensuing functioning of
the State. It further noted that the requirements of Article IV(3)(f) of the Constitution of Bosnia and
Herzegovina must be explained and they must express serious controversies in opinions and doubts on
violations of this constitutional mechanism, accompanied by an expression of conviction. Considering
that this request was filed by a legislative body acting as a political authority, the Constitutional Court
noted that such a request may be considered admissible if there is an objective interest for the resolution
of the dispute. In other words, the applicant need not declare the subjective interest for the resolution
of the dispute. In that regard, the Constitutional Court noted that it is not bound by the request itself
as the general public interest outweighs the request itself.?* In the case in question, the request sought
a review of procedural regularity, i.e. determination of existence of constitutional requirements for the
statement of the Bosniac Caucus that the Proposal of the Law Amending the Law on Refugees from
Bosnia and Herzegovina and Displaced Persons in Bosnia and Herzegovina is destructive of the vital
interest of the Bosniac people. The Constitutional Court noted that the request contained more reasons
based on which itis argued that the amendments to the Proposal of the Law were destructive of the vital
interest of the Bosniac people. The reasons refer to the important issue of exercise of property rights
and return of refugees and displaced persons and eliminating the consequences of the ethnic cleansing.
The request also pointed to a possible creation of legal uncertainty in this area. In view of the above, the
Constitutional Court concluded that the request was sufficiently explained as to satisfy the admissibility
requirement.® Two issues were examined on the merits a) existence of the vital interest of one or more
constituent peoples and b) destructiveness to the vital interest of one more constituent people.®. In this
case, the Constitutional Court determined the existence of vital national interest and destructiveness to
the vital national interest. However, in one case the Constitutional Court concluded that while a particular
decision affected a vital national interest, it was not destructive of the vital national interest®”, and in one
decision in which the Constitutional Court found that a request did not concern a “decision” within the
meaning of Article IV(3)(d) through (f) of the Constitution of Bosnia and Herzegovina, which has legal and
constitutional consequences on the vital national interest of the constituent peoples and the review of
which does not fall within the competence of the Constitutional Court.®®

83 Ibid, paragraph 38.

84 Decision no. U-2/04, paragraph 18.

85 Ibid, paragraph 19.

86 Ibid, paragraph 28.

87 Among others, decision no. U-10/05 of 22 July 2005.

88 Decisions nos. U-9/08 of 8 July 2008 and U-19/13 of 27 September 2013.
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Separate opinions

he Constitutional Court decides by a majority of votes of all the judges. Consequently, each

decision requires votes of minimum five out of nine judges (Article 42(4) of the Rules). A judge
may not abstain from voting. Most of the decisions of the Constitutional Court have been adopted
unanimously.

As“distinguished jurists of high moral standing” (the requirement definition from the Constitution
of BiH), the judges, regardless of how they were elected, act in personal capacity as a generally
accepted standard for the judicial branch.

The Constitutional Court is autonomous and independent in relation to other authorities and
any external influence. Consequently, the judges individually are autonomous and independent in
their work and the rights and duties of a judge are exercised in line with the Constitution and the
Rules of the Constitutional Court.

The judges make a solemn declaration at the beginning of their term, undertaking that in the
exercise of their duties as judges they would uphold the Constitution and laws of Bosnia and
Herzegovina and that they would exercise their duties as judges conscientiously and impartially.

If a judge does not share the view of the majority, they have a right and a possibility to give a
separate opinion.

According to Article 43 of the Rules of the Constitutional Court, disagreement with the majority
view can be expressed in two ways:

* awritten reasoned separate opinion, and
+ astatement of dissent.

A separate opinion may concur with or dissent from the decision. It is attached to the minutes
of the session and enclosed with the case file concerned; this shall be duly noted in the rendered
decision or ruling. A separate opinion shall be annexed to the decision. The decision, together
with the separate opinion, shall be published in the official gazettes and the publications of the
Constitutional Court.

Giving a separate opinion or a bare statement of dissent is a judge’s right and possibility. A judge
can also join the separate opinion of another judge.

The purpose of a separate opinion (in particular) and a bare statement of dissent is not to send
out a message to the general, legal or academic community. Rather, a separate opinion is, primarily,
an expression of assessment and need to make a contribution to the constitutional theory and
practice through a particular case and in general; it is an affirmation of a judge’s individual opinion
and integrity. Namely, the constitutional issues that are raised before the Constitutional Court are
among the most complex legal issues (especially when it comes to cases involving abstract review of
constitutionality)and the differencesin opinions are often aconsequence of a particular constitutional
issue or even a constitutional norm. Therefore, a reasoned separate opinion may (and there are
such cases in the books and in everyday practice of all constitutional courts) sooner or later have an
impact on a broader understanding of certain categories or mechanisms of constitutional law or law
in general and on occasion cause a change in case law (admittedly, the latter sometimes occurs long
after the separate opinion was given). Accordingly, separate opinions should be respected not only
as a current need to voice a different view and possible send a message (to anyone) but primarily as
a confirmation of a judge’s personal and professional integrity and contribution to the development
of constitutional practice and theory.



Almost all the judges of the Constitutional Court used the possibility of giving a separate opinion
(concurring with or dissenting from the decision) or a bare statement of dissent.

The relevant statistics show that compared to the total number of decisions adopted in the post-
Dayton period (48,352 decisions and 91,191 cases decided) as on 30 June 2024, the number of cases
in which the judges gave a separate opinion or a statement of dissent is relatively small.

With regard to “U” cases (abstract review of constitutionality), one or more judges gave a separate
opinion or a statement of dissent in 75 decisions. A total of 102 separate opinions were enclosed
and 41 statements of dissent were given. Out of 31 judges who were/are judges of the Constitutional
Court, 21 judges have given a separate opinion or a statement of dissent on at least one occasion
(and some of them did that more than once).

With regard to “AP” cases (appellate jurisdiction), one or more judges gave a separate opinion
or a statement of dissent in a total of 208 decisions. A total of 169 separate opinions were enclosed
and 122 statements of dissent were given.

As some decisions cover more than one case, one should keep in mind that the number of cases
for both categories may be somewhat higher.

(1) Any judge who has taken part in the consideration of the
case shall be entitled to state his/her opinion, concurring with or
dissenting from the decision, or give a bare statement of dissent
or joining a separate opinion.

(2) Any judge shall have the right and obligation to present and
explain his/her separate opinion in writing not later than 15 days
after the edited decision has been sent to him/her.

(3) A separate opinion of a judge shall be attached to the
minutes of the session and enclosed with the case-file concerned.
This shall be duly noted in the rendered decision and the ruling.

(4) A separate opinion shall be annexed to the decision. The
decision, together with the separate opinion, shall be published in
the Official Gazettes and the Bulletin of the Constitutional Court.

(5) A decision shall not be remitted before a separate opinion
has been submitted or before the time limit referred to in
paragraph 2 of this Article has expired. If a separate opinion has
not been submitted before the expiry of the time limit referred to
in paragraph 2 of this Article, the decision shall be remitted, and
the separate opinion submitted subsequently shall be enclosed
with the case-file and shall make an integral part thereof.

(Article 43 of the Rules of the Constitutional Court of BiH)
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Enforcement of decisions of the
Constitutional Court of Bosnia and
Herzegovina

Decisions of the Constitutional Court
shall be final and binding.

(Article VI(5) of the Constitution of BiH)

ccording to the explicit provision of Article VI(5) of the Constitution of Bosnia and Herzegovina,

decisions of the Constitutional Court of Bosnia and Herzegovina (“the Constitutional Court”)
shall be final and binding. Article 72 of the Rules of the Constitutional Court too stipulates that
the decisions of the Constitutional Court are final and binding and that every physical and legal
person is obligated to comply with them. All bodies are obligated to enforce the decisions of the
Constitutional Court within their competences established by the Constitution and law. Every person
who has a legal interest may seek enforcement of a decision of the Constitutional Court. Pursuant to
Article 72(4) of its Rules, the Constitutional Court may specify the manner of and the deadline for the
enforcement of its decisions and it is free in that regard; as a result, the orders of the Constitutional
Court for enforcement will not be the same in all the cases.

The course of action taken by the Constitutional Court in a particular case depends, first, on
the circumstances surrounding that case, the jurisdiction of the Constitutional Court in question,
the nature of the unconstitutional act and the established unconstitutionality, as well as potential
consequences that a decision of the Constitutional Court may produce. Based on the criteria of the
orders given by the Constitutional Court in its decisions, there are several situations that are directly
linked to enforcement of decisions of the Constitutional Court. The Constitutional Court may - and it
does so in most of the cases involving abstract review of constitutionality - repeal (quash) an entire
law or a provision thereof, without giving a specific order to the competent authority or stipulating
a deadline for the enforcement. Next, the Constitutional Court may adopt a decision (which is
declaratory in nature) finding that a particular provision or a decision by an ordinary court or an
administrative body is incompatible with the Constitution and/or the European Convention, but it
will not quash the contested act or give an order that those provisions be changed. Furthermore,
the Constitutional Court may give a specific order and a deadline for enforcement to the competent
authority, and it does so in most of the cases involving abstract review of constitutionality. On the
other hand, in the procedure upon appeal in most cases, the Constitutional Court adopts a decision
quashing a decision by an administrative body or an ordinary court and gives an order that a new
decision be taken within a certain deadline or instructs a public authority that further legislative
amendments are necessary. However, it is important to point out that these situations are not
final but merely reflect the complexity of issues connected with enforcement of decisions of the
Constitutional Court.

Starting from 2005, the Constitutional Court has been periodically reviewing reports on
enforcement of its decisions. Within a deadline specified by the Constitutional Court, the body that
has a duty to implement a decision of the Constitutional Court and is required to submit information
about the measures taken with a view to implementing the decision as indicated therein. Before
making a decision on the status of enforcement of a decision, after the expiration of the deadline for
enforcement of the decision, the Constitutional Court obtains a statement on the measures taken
from the body so ordered by the Constitutional Court. Accordingly, an assessment is given based on
information about the measures taken with a view to implementing a decision of the Constitutional
Court.



In the event of failure to enforce a decision or a delay in the enforcement or in giving information
to the Constitutional Court about the measures taken, the Constitutional Court applies Article 72(6)
of its Rules and issues a ruling finding that a decision of the Constitutional Court has not been
enforced. It may determine in that ruling the manner in which the decision would be enforced.
When adopting the ruling, the Constitutional Court, depending on the aspects of a particular case,
may find a) that the decision has not been enforced, b) that the incompatible provisions of the law or
bylaw cease to be in effect on the day following the date of publication of that decision in the Official
Gazette of Bosnia and Herzegovina, and c) determine the manner of enforcement and application
of the decision. In each of these cases, the Constitutional Court will communicate its ruling to the
Prosecutor’s Office of BiH for further action.

Bosnia and Herzegovina is among few countries in the world that stipulates criminal responsibility
as a means of pressure in terms of enforcement of decisions of the Constitutional Court and other
courts. Pursuant to Article 239 of the Criminal Code of Bosnia and Herzegovina, failure to enforce a
decision of the Constitutional Court, the Court of BiH or the Human Rights Chamber constitutes a
criminal offence. That said, a ruling finding that a decision of the Constitutional Court has not been
enforcediscommunicatedtothe Prosecutor’s Office of BiH asthe competentinstitution. Itisimportant
to point out that according to amendments to the Criminal Code of Bosnia and Herzegovina (Official
Gazette of BiH, 47/23) this offence is committed by an official person who “[...] fails to implement,
enforce or otherwise fails to comply with a final and binding decision of the Constitutional Court of Bosnia
and Herzegovina [...] or who prevents or otherwise interferes with the application, implementation or
enforcement of such a decision]...]". Adoption of a ruling on non-enforcement and the inclusion of the
Prosecutor’s Office of BiH in the process of enforcement of decisions of the Constitutional Court
represents an additional mechanism, a kind of “ultimate measure or sanction” to be undertaken
with a view to implementing a decision of the Constitutional Court. In such a situation, one can argue
that the Constitutional Court exhausted all the mechanisms for the enforcement of its decision and
that in this way the formal competence and possibility of the Constitutional Court in connection with
enforcement of a decision is delegated to the Prosecutor’s Office of BiH.

If one takes into consideration the total number of decisions adopted since the establishment
of the Constitutional Court and its operation under the current Constitution of BiH, the issue of
enforcement of decisions of the Constitutional Court does not appear to be a major problem.
However, that fact that does diminish this problem considering the type and content of non-enforced
decisions and theirimpact on the legal system, respect for human rights and fundamental freedoms,
social and even political processes and relations in Bosnia and Herzegovina. This problem will be
particularly visible if decisions from particular fields have not been enforced for years. For example,
in appellate jurisdiction cases one can observe systemic problems in connection with enforcement
of decisions of the Constitutional Court involving length of courts proceedings, enforcement of final
court decisions at the expense of the budget, old foreign currency savings, military apartments.
When decisions of the Constitutional Court in those cases are notimplemented, the European Court
of Human Rights finds violations of human rights and fundamental freedoms and conducted the
procedure of monitoring the implementation of its decisions, additionally pointing to the necessity of
their implementation. On the other hand, in cases that belong to abstract review of constitutionality
examples where decisions of the Constitutional Court were not implemented for many years include
provisions of the Statute of the City of Mostar, the Law on the Sale of Apartments with Occupancy
Right, the Election Law of Bosnia and Herzegovina, the laws on salaries and compensations of
judges and prosecutors etc. Furthermore, there have been situations in which the authorities or
ordinary courts disregarded the legal reasons of the Constitutional Court and adopted essentially
the same regulations/decisions as the ones declared unconstitutional by the Constitutional Court.
In that way, the decisions are essentially complied with and not implemented and one is knowingly
and purposefully showing intent and creating a perception that is not difficult to recognise.
Consequently, it can be argued that non-enforcement or untimely and/or inconsistent enforcement
of decisions of the Constitutional Court indicates problems in the functioning of a legal system
founded on the principle of rule of law. That problem has been identified as a systemic problem and
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one of the conditions that Bosnia and Herzegovina needs to meet in the process of integration with
the European Union, defined through 14 priorities in the European Commission Opinion on Bosnia
and Herzegovina's application for membership of the European Union, is enforcement of decisions
of the Constitutional Court.

However, it is important to point out that the Constitutional Court did not limit its role in
monitoring the enforcement of its decisions to merely registering the decisions that have not been
enforced and communicating those decisions to the Prosecutor’s Office of BiH.

Through its operation and in the exercise of its jurisdiction, the Constitutional Court made
efforts to be proactive, making sure to mitigate negative effects, if any, in connection with the non-
enforcement of decisions of the Constitutional Court. In that context, in addition to a series of
meetings organised to discuss this topic, the Constitutional Court organised a conference entitled
“Enforcement of decisions of the Constitutional Court of Bosnia and Herzegovina” that took place on
the Jahorina Mountain on 13-14 June 2023. Representatives of the legislative, judicial and executive
branches took part at this conference. The conclusions give rise to a finding that a systemic approach
is needed in Bosnia and Herzegovina to address this systemic problem with a clear concept of
specific measures that should be taken in order to reduce and, if possible, eliminate the deliberate
practice or practice derived from omissions, in other words, the phenomenon of non-enforcement
of court decisions.

With a view to addressing the issue of non-enforcement of the decisions of the Constitutional
Court, it is necessary to take the following steps:

1. All public authorities, civil society organisations and society as a whole must continue to
work and act to promote and affirm the general legal culture and, notably the culture of
the enforcement of court decisions. The Constitutional Court, in cooperation with other
authorities and institutions, should continue to play a proactive role in monitoring the
enforcement and enforcing its decisions.

2. The Constitutional Court should, where it is appropriate, consider the possibility of
additional specification of the enforcement order given to the competent authorities in
order to contribute to the acceleration of the procedure for enforcement of the decisions
of the Constitutional Court.

3. Exceptionally, when the Constitutional Court declares a law unconstitutional and the
public authority does not comply with the deadline for enforcement, and there is a
possibility of irreparable damage or serious violations of human rights, the Constitutional
Court should consider issuing provisional rulings as necessary transitional measures.

4. Asindividual measures, relevant authorities should do an analysis of specific obstacles to
the enforcement of individual decisions of the Constitutional Court and actively undertake
actions wit the aim of drafting proposals of regulations that lead to the enforcement of
decisions of the Constitutional Court.

5. As a general measure, it is necessary to implement more adequate mechanisms for the
enforcement of Constitutional Court’s decisions falling under abstract jurisdiction. This
will include the responsibility for supervision and legal consequences for non-compliance
with these requirements. This would significantly optimise the enforcement, prevent
harmful consequences and significantly facilitate criminal prosecution due to non-
enforcement of decisions of the Constitutional Court. In this connection, the adoption of
legal arrangements that would prescribe these procedures in detail should be considered.

6. The prosecutorial authorities need to make additional efforts with the aim of clarifying
the existing dilemmas about the prosecution of the criminal offence of non-enforcement
of a decision of the Constitutional Court.



7. The following measures related to ordinary courts could contribute to the enforcement
of decisions of the Constitutional Court:

a) adoption of technical and organisational measures (e.g. increase in the number of
judges, development of new case management information systems etc.).

b) enactment of laws on the length of proceedings where they are not enacted. A legal
arrangement implying a new trial potentially raised the issue of a “trial within a trial”.
This may result in new violations of the right to a fair trial within a reasonable time.

c) reducing the burden of the ordinary courts.

d) all levels of public authorities should determine more precisely their obligation to
pay compensations and, in connection therewith, increase their budgets for these
purposes (including the amendment to procedural laws to speed up trials).

In conclusion, enforcement of decisions of the Constitutional Court is a challenge requiring
coordinated efforts of all relevant institutions. While the current mechanisms provide a certain
legal framework, systemic difficulties and inconsistencies are still present in practice. It is therefore
necessary to find an adequate approach that includes procedures that are more precise, more
efficient monitoring and a greater responsibility of all the parties involved in order to ensure
efficient enforcement and compliance with decisions of the Constitutional Court. Only in this way is
it possible to ensure the integrity of the constitutional system and respect for fundamental human
rights, which prove to be key to stability and further progress of Bosnia and Herzegovina.

Conference
“Enforcement of
Decisions of the
Constitutional

Court of Bosnia and
Herzegovina”, Jahorina,
June 2023

87



88

Contribution of the Constitutional Court
to the protection of and respect for
human rights and fundamental freedoms

he Constitutional Court, by taking corrective-mechanism action and developing practice

founded on the standards from the European Convention for the Protection of Human Rights
and Fundamental Freedoms (and Protocols thereto) and the case law of the European Court of
Human Rights in Strasbourg, makes both direct and indirectimpact on the respect for and protection
of human rights and freedoms guaranteed under the European Convention. The reasons given in
the decisions of the Constitutional Court carry weight with the courts. By protecting human rights in
each individual case, with reference to the standards of the European Court that are also followed
by the Constitutional Court, certain instructions and course of action in all the other cases are given.
Besides, the minimum rights guaranteed under the European Convention (directly incorporated in
the Constitution of Bosnia and Herzegovina) is the threshold and the respect for and protection of
those rights is of great importance.

By nurturing judicial activism, carrying out a principled and bold search for and support of
normative capacity and exploring the actual range and possible meaning of the constitutional text,
the Constitutional Court has exercised its jurisdictions, role and mission responsibly. The totality of
the cases in which the Constitutional Court addressed protection of human rights and fundamental
freedoms makes a real contribution of the Constitutional Court to the protection and promotion
of the rule of law in Bosnia and Herzegovina and the text below is but a small illustration of that
contribution.

Length of proceedings as a systemic problem in Bosnia and
Herzegovina - response by the Constitutional Court of Bosnia
and Herzegovina

There are so many examples of drastic violations of the right to a fair trial within a reasonable
time in the case law of the Constitutional Court. By way of illustration, a violation of this right was
found in one case because the criminal proceeding against the appellant lasted more than 17
years®. In a case involving the determination of the right of ownership/co-ownership over inherited
real estate, the proceeding lasted for 17 years in total, of which ratione temporis 16 years and three
months under the competence of the Constitutional Court®. The Constitutional Court decided a
case where the procedure for compensation of damage commenced in 1969 and was finalised at
the end of 2011 (42 years)®'.

Due to the fact that many proceedings before ordinary courts lasted more than a decade, the
Constitutional Court noted in a 2010 decision®? that protection against unreasonable length of
proceedings before the ordinary courts in the legal system of Bosnia and Herzegovina has not been
ensured. In view of the situation before the ordinary courts and the length of proceedings that often
cross the “reasonable time” boundaries, the Constitutional Court noted in this case that the decision
is to be communicated to all the relevant authorities on the territory of Bosnia and Herzegovina.

89 Decision no. AP-6162/18 of 25 June 2019.

90 Decision no. AP-1774/12 of 17 June 2015.

91 Decision no. AP-579/12 of 27 November 2015.
92 Decision no. AP-575/07 of 30 January 2010.



In that regard, the Constitutional Court referred to Article 11(6) of the Constitution of Bosnia and
Herzegovina, stipulating that Bosnia and Herzegovina, and all courts, agencies, governmental organs,
and instrumentalities operated by or within the Entities, shall apply and conform to the human rights
and fundamental freedoms referred to in paragraph 2. The decision was communicated to all the
relevant authorities at all levels on the territory of Bosnia and Herzegovina for the purpose of
taking appropriate steps in connection with protection and provision of an effective legal remedy
concerning unreasonable length of proceedings before the ordinary courts in the national system of
Bosnia and Herzegovina. However, the issue remained unresolved. The Constitutional Court noted
the following in a 2016 decision®: The problems underlying a violation of the right to a fair trial under
Article 11(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6(1) of the European Convention are
of wide scope and of complex nature. They accordingly require implementation of extensive and complex
measures, preferably of legislative or administrative character, that would include different bodies at
State, Entity and the level of the Brcko District of Bosnia and Herzegovina. In this regard, the Constitutional
Court reiterates that for a decade the decisions of the Constitutional Court finding drastic violations of the
right to a decision within a reasonable time are also communicated to the High Judicial and Prosecutorial
Council of Bosnia and Herzegovina. On that note, the Constitutional Court considers that one needs to
appreciate the efforts of the High Judicial and Prosecutorial Council of Bosnia and Herzegovina as an
independent and autonomous body tasked with ensuring an independent, impartial and professional
judiciary and promoting the efficiency of the judiciary in Bosnia and Herzegovina. Nevertheless, in view
of its powers and competences defined under the Law on the High Judicial and Prosecutorial Council of
Bosnia and Herzegovina [...], the Constitutional Court considers that it is necessary that the High Judicial
and Prosecutorial Council of Bosnia and Herzegovina takes further measures to eliminate the flaws of
the judicial system in Bosnia and Herzegovina with regard to compliance with the requirements for a
reasonable time frame within the scope of the constitutional right to a fair trial. The Constitutional Court
has therefore decided to communicate this decision to the High Judicial and Prosecutorial Council of
Bosnia and Herzegovina so that the latter can take measures from within its competence.

Two years after this decision was adopted, the Constitutional Court adopted a decision®*in which
it noted that the High Judicial and Prosecutorial Council failed to inform the Constitutional Court
about taking any measure in connection with this issue. The Court further noted that the cases of
this type point to a serious issue of non-compliance with the deadlines for action or non-compliance
with other procedural rules prescribed by laws that, if applied consistently, would undoubtedly have
a positive impact on the overall length of proceedings (e.g. deadlines for submitting a lawsuit for
comments thereon or scheduling a preliminary and main hearing or situations when a preliminary
hearing is postponed several times despite the fact that there is no foundation for that in civil
procedure codes etc.). As noted by the Constitutional Court, all this points to omissions in effective
trial management, which is something that the Constitutional Court cannot resolve as part of its
appellate jurisdiction. The Constitutional Court concluded in this as well as a series of other decisions
it adopted on the same day®> that notwithstanding the measures being taken to address excessive
duration of court proceedings excessive duration of court proceedings is the consequence of
systemic flaws in the organisation of the judiciary and effective exercise of competences
of various levels of public government in this field, resulting in a systemic violation of this
right before the ordinary courts. The Constitutional Court ordered that appropriate measures
be taken view a view to enforcing these decisions. In addition, the Constitutional Court noted the
following: due to the fact that the competent public authorities have not yet found an adequate way
to address this obvious problem to which the Constitutional Court has indicated over the years, due to
limited constitutional possibility for the Constitutional Court to determine concrete acceleration measures
in each specific case and due to constant increase of the number of appeals relating to length of court

93 Decision no. AP-303/16 of 16 March 2016.
94  Decision no. AP-4101/15 of 10 May 2018.

95 See decisions nos. AP-3283/16, AP-2908/16, AP-2341/15, AP-1724/16, AP-2907/16, AP-1680/16, AP-207/16, AP-
2395/15, AP-1918/16, AP-1062/15, AP-1620/16.
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proceedings, the effectiveness of appeal as the
only legal remedy available to the appellants
for this issue is seriously called into question in
terms of actual and efficient termination of court
proceedings so that the requirements of a trial
within a reasonable time could be essentially
met. Ultimately, the Constitutional Court
found a violation of the right to an effective
legal remedy under Article 13 of the European
Convention in connection with the right to a
trial within a reasonable time under Article
6(1) of the European Convention.

Inviewofthesedecisions,the Constitutional
Court adopted a “pilot” decision in November
2018 rejecting the appeals lodged over non-
compliance with the standard of adoption
of a decision within a reasonable time by
the ordinary courts in ongoing proceedings
because this issued had been previously
decided by the Constitutional Court®. The
Constitutional Court emphasised in this
decision that it was still facing an exceptionally
large number of requests to examine new
cases of the same type (the Constitutional
Court received more than 1,700 new cases of
this type in 2018). The Court further noted that
this clearly showed that the measures taken
have not yet yielded full effective results, in
particular an effective legal remedy to which
the Constitutional Courtpointedinitsdecisions
has not been established, considering that
the appellate jurisdiction of the Constitutional
Court constitutes subsidiary protection of
human rights in cases where all the other
options envisaged by appropriate regulations
have been exhausted. In the Constitutional
Court's view, this kind of situation makes it
difficult for the ordinary courts to implement
the adopted plans in an efficient manner and
generates new cases before the Constitutional
Court. The Constitutional Court further noted
that re-occurrence of similar cases before the
Constitutional Court on a large scale, after
the Constitutional Court adopted decisions
(particularly the referenced pilot/principled
decisions) containing indications of general
measures that need to be taken in order to
avoid future violations, generally point to the
failure to establish an effective legal remedy

96 Decision no. AP-1356/17 of 6 November 2018.

ZAKON
O ZASTITI PRAVA NA SUDENJE U RAZUMNOM ROKU

POGLAVLIJE L.
OSNOVNE ODREDBE

Predmet zakona
Clan 1.

Ovim zakonom ureduje se zastita prava na sudenje u ra-
zumnom roku, kao i pravo na pravi¢no zadovoljenje zbog
povrede prava na sudenje u razumnom roku, koje se ostvaru-
je u sudskom postupku na nacin i pod uvjetima propisanim
ovim zakonom.

Pravo na sudsku zaStitu
Clan 2.

(1) Pravo na sudsku zastitu zbog povrede prava na su-
denje u razumnom roku ima svako ko smatra da nije u ra-
zumnom roku odluc¢eno o njegovim gradanskim pravima i
obavezama ili krivi¢noj optuzbi protiv njega.

(2) Pravo iz stava 1. ovog ¢lana ima i oSteceni u krivic-
nom postupku i oSteéeni kao tuzilac, ako su istakli imovin-
skopravni zahtjev.

(3) Povreda prava na sudenje u razumnom roku utvrduje
se u skladu sa praksom Evropskog suda za ljudska prava u
Strazburu.

Diskriminacija i rodna ravnopravnost
Clan 3.
Pojedini izrazi upotrijebljeni u ovom zakonu za oznaca-
vanje muskog ili zenskog roda podrazumijevaju oba pola.

POGLAVLIE II.

PRAVNA SREDSTVA I KRITERIJI ZA OCJENU
TRAJANJA SUDENJA

Pravna sredstva za zaStitu prava na sudenje u
razumnom roku
Clan 4.

Pravna sredstva za zastitu prava na sudenje u razumnom
roku su:

1) zahtjev za ubrzanje postupka,

2) tuzba za utvrdivanje povrede prava na sudenje u ra-
zumnom roku i na pravi¢no zadovoljenje zbog povrede pra-
va na sudenje u razumnom roku.

Kriteriji za ocjenu trajanja sudenja u razumnom roku i
odredivanje nov¢anog obestecenja
Clan 5.

U postupku odluc¢ivanja o pravnim sredstvima iz ¢lana 4.
ovog zakona uzimaju se u obzir sljede¢i kriteriji:

1) sloZenost predmeta u ¢injeni¢nom i pravnom smislu,

2) ponasanje suda i drugih republi¢kih organa uprave,
organa jedinica lokalne samouprave, javnih sluzbi i drugih
nosilaca javnih ovlascéenja,

3) ponasanje podnosioca pravnog sredstva,

4) znacaj predmeta za podnosioca pravnog sredstva.

POGLAVLIE III.

NADLEZNOST I ZAHTJEV ZA
UBRZANJE POSTUPKA

NadleZnost za odlucivanje
Clan 6.

(1) Zahtjev za ubrzanje postupka podnosi se sudu pred
kojim se vodi postupak.

(2) O zahtjevu iz stava 1. ovog ¢lana odlucuje predsjed-
nik suda, a ako se radi o predmetu u kojem postupa predsjed-
nik suda, o zahtjevu za ubrzanje postupka odlucuje zamjenik
predsjednika suda.

Official Gazette of the RS, 99/20



at the domestic level. The system of protection of human rights set up by the appellate jurisdiction
of the Constitutional Court is weakened in this way, because this court is burdened by an excessive
number of appeals lodged over issues that should be resolved efficiently by another legal remedy.
Lastly, the Constitutional Court concluded that it would serve no purpose to continue deciding in new
individual cases of this kind and ordering the ordinary courts to act with urgency in those cases as
this would create an obligation on their part to act beyond the mentioned case management plans,
generate new proceedings before the Constitutional Court and other courts and in general would
not lead to an effective protection of human rights or elimination of consequences of violations
thereof. The Constitutional Court considered that it was necessary to allow an additional one-year
deadline to the courts for a full and effective implementation of systemic measures that are being
or will be undertaken and until this deadline expired the Constitutional Court would not be ruling
on appeals raising the issue of lengthiness of ongoing court proceedings in Bosnia and Herzegovina.

However, it is important to note that the Constitutional Court, within the scope of its appellate
jurisdiction, continued ruling on excessive length of enforcement proceedings before the courts and
compliance with the right to a fair trial within a reasonable time in the cases finalised before the
ordinary courts. The previously mentioned deadline that the Constitutional Court gave to the public
authorities for undertaking system measures in the pilot decision expired. The Constitutional Court
revisited the length of ongoing proceedings on the merits. Specifically, in a number of decisions
adopted in this year the Constitutional Court noted that it has already found a violation of the right
to a trial within a reasonable time in a series of its decisions on matters similar to the ones raised in
the appeals concerned®. Furthermore, the Constitutional Court reiterated that there is a systemic
problem with regard to deciding cases within a reasonable time before the courts in Bosnia and
Herzegovina resulting from systemic flaws in the organisation of the judiciary and effective exercise
of competences of different levels of public government in this field, for which there is no effective
legal remedy.

It is important to note that a Law on the Protection of the Right to a Trial within a Reasonable
Time came into force in the Republika Srpska on 1 January 2021%. In that regard, in March 2021 the
Constitutional Court adopted a decision rejecting an appeal lodged for failure to issue a decision
within a reasonable time in a proceeding before an ordinary in the Republika Srpska on the grounds
that domestic legal remedies were not exhausted. The Constitutional Court held that the Law on the
Protection of the Right to a Trial within a Reasonable Time in the Republika Srpska constituted an
effective legal remedy that the appellants, in line with the principle of subsidiarity, needed to exhaust
prior to lodging an appeal with the Constitutional Court. In this way, the public authority would be
given an opportunity to remedy the violations by applying the statutory modality adopted as part
of fulfilment of orders from previous decisions that found a systemic problem in the organisation
of the judiciary, that problem resulting in court proceedings that did not satisfy the reasonable time
requirements.”

Law on the Protection of the Right to a Trial within a Reasonable Time was also adopted by the
Brcko District of Bosnia and Herzegovina. This law entered into force on 6 March 2021.

The Parliamentary Assembly of BiH enacted a Law on the Protection of the Right to a Trial within
a Reasonable Time before the Court of BiH on 7 June 2022.7%

97 See, among others, decisions nos. AP-4499/22 of 15 February 2024 and AP-2232/22 of 18 January 2024.
98 Official Gazette of the RS, 99/20.

99 Decision no. AP-148/21 of 16 March 2021.

100 Official Gazette of BiH, 40/22, 21 June 2022.
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Detention and prohibiting measures

Quite a number of cases falling within the appellate jurisdiction of the Constitutional Court raised
the issue of the right to liberty and security of person, involving situations where the appellants’
detention was ordered or continued as a result of criminal proceedings (with the appellants being
de facto in detention). It is very important to highlight this point as the protection of the right to
liberty and security of person is activated once a person is deprived of liberty, i.e. when they are in
detention™’, and it lasts until they are released.

The underlying purpose of Article 5 of the European Convention is to provide protection against
unlawful or arbitrary detention. Everyone has the right to liberty - the opening line of Article 5 of the
European Convention - clearly points to a general rule that it applies to every person. However,
Article 5 of the European Convention envisages situations where deprivation of liberty is allowed,
one of them being “the lawful arrest or detention of a person”.

The notion of “lawful” means compliance with a procedure that must be prescribed by national
law, and national law must meet the quality required by the European Convention. Departure
from a procedure prescribed by national law may result in a violation. According to the case law
of the Constitutional Court, non-compliance with statutory deadlines by the ordinary courts when
ordering or continuing detention resulted in an established violation'®2, Even if a law does not clearly
stipulate a procedure or a specific deadline, the procedure and deadlines must be interpreted and
applied in line with the standards of the European Court or may otherwise lead to a violation of the
right to liberty and security of person'®,

The most frequent arguments made by the appellants in these cases include (1) where there
is a reasonable suspicion and/or evidence that corroborate it, and (2) whether clear and concrete
reasons were given in support of detention, i.e. are there circumstances indicating existence of
special grounds for detention. The case law of the Constitutional Court manifestly shows that in a
majority of cases the arguments provided in the decisions ordering/continuing detention constitute
sufficient reasons that satisfy the “reasonable suspicion” standard as required by national law,
i.e. there are facts and information satisfying an objective observer that the person in question
may have committed the criminal offence charged, in line with the standards of the European
Convention. According to the case law of the European Court (which the Constitutional Court follows),
in most cases the issue of lawfulness of evidence on which an ordinary court bases the existence
of reasonable suspicion is an issue discussed at a trial (if the case reaches that stage) because in its
decisions the court cites evidence pointing to the existence of reasonable suspicion. Nevertheless,
the Constitutional Court found a violation of the appellant’s right to liberty and security of person
because in the detention decision the court did not give sufficient reasons that are clearly connected
to the act of perpetration of the criminal offence charged and because the contested detention
decision was missing reasons concerning the admissibility of evidence on which the reasonable
suspicion is based™,

The Constitutional Court found a violation with regard to special grounds for detention more
often. Special grounds for detention require courts to assess special circumstances in each case.
Neither national law nor the European Convention lists the special circumstances that need to
be present for detention to be ordered or continued on the grounds of risk of flight, risk of re-
offending, risk of witness or evidence tampering or risk of public order disturbance. However,
the case law has indicated that some circumstances may be of relevance to and have bearing on
a decision on detention and they are assessed on a case-by-case basis. The key point is that a

101 Decision no. AP-1375/19 of 19 September 2019.

102 Decision no. AP-1520/23 of 18 January 2024.

103 Decisions nos. AP-3228/22 of 23 March 2023, AP-1037/23 of 30 November 2023.
104 See decision no. AP-533/21 of 23 June 2021.



decision on detention must contain a clear explanation, namely reasons supporting the existence
of special circumstances justifying ordering or continuation of detention. Circumstances supporting
ordering or continuation of detention in a particular case must be cited. Otherwise, if a case did
not contain sufficiently clear and concrete reasons concerning special grounds for detention, the
Constitutional Court would find a violation. In particular, reasons pertaining to the risk of disturbing
public order/security were insufficient'®. However, insufficient reasons or omission on the part of
courts to cite concrete reasons and circumstances justifying detention included other grounds as
well, e.g. existence of only “dual citizenship” as a risk of flight'% or a court's finding that the appellant
demonstrated persistence and determination in the commission of criminal acts, in the absence
of any evidence or at least indicia suggesting a justified fear that the appellant is planning and
undertaking activities aimed at continuation of criminal acts'”’.

The issue that the appellants often raise (and is very important from the aspect of protection
of the right afforded by Article 5 of the European Convention) is the issue of duration of detention,
namely the repetition of previous reasons that were indisputably justified at the outset. Again, a
court's explanation of the circumstances surrounding a particular case is crucial. What is important
in this regard is that the court acts with due diligence, failing which can result in a violation'®®, The
reason for this is that the courts conduct and organise proceedings and, regardless of the complexity
of the proceedings, the scope of the indictment and the number of persons participating in the
proceedings, the person in detention should not “suffer” the consequences of one’s organisation of
work on the case in question.

The Constitutional Court reminds of the legally prescribed obligation of the competent
authorities, to which the European Court of Human Rights points in its case law as well, that when
deciding on the measures to be applied in order to ensure the presence of the suspect/accused,
they should be cautious not to apply a more severe measure if the same purpose can be achieved
with a milder measure. Therefore, whenever possible, a prohibiting measure should be imposed
instead of detention. However, certain questions have arisen concerning the imposed prohibiting
measures. First, the appellants before the Constitutional Court did not know which of their rights
was affected by the imposed measure. The Constitutional Court, as the “master of characterization”
in law determined based on the presented facts which of their respective rights were affected. Most
often, the suspects/accused persons - appellants confused the right to liberty and security of person
with the right to freedom of movement. In its case law, the Constitutional Court pointed out the
essential difference between these two rights'®.

The fact that prohibiting measures are generally milder than detention does not mean that they
should not be applied with caution, and only when necessary. Prohibiting measures most often
affect the right to freedom of movement, but may raise the issue of the right to property, the right
to private life, or the right to an effective legal remedy in connection with some of the Convention
rights. The Constitutional Court concluded that sufficient reasons were not given in order to make
a conclusion that there is a “reasonable suspicion” that the appellant had committed the criminal
offense for which he was accused (which is a prerequisite for imposing a detention measure) and
then a prohibiting measure. It is because in the ruling, which imposed the prohibiting measure,
there is a lack of reasons in connection with the evidence on which the court based the reasonable
suspicion and because the evidence and the appellant’s actions were not connected."”® Moreover,
if the law requires a review of the prohibition measures, as is the case with the domestic law, the
failure to act according to the legal provisions, i.e. to periodically examine the justification of the

105 See decision no. AP-1017/23 of 21 March 2024.

106 See decision no. AP-4920/16 of 15 February 2017.

107 See decision no. AP-4873/18 of 10 January 2019.

108 See decisions nos. AP-124/19 of 11 June 2019 and AP-534/21 of 21 April 2021.
109 See decision no. AP-2788/20 of 27 November 2020.

110 See decision no. AP-3836/21 of 16 December 2021.
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measure, leads to the violation of the rights that are specifically affected by the imposed prohibiting
measure (e.g. right to freedom of movement """ or right of access court or right to property''?). This
is because the legal provisions lead to a conclusion that, while the law stipulates that a prohibiting
measure can last as long as there is a need for it, it does not exclude or limit the possibility of their
revoking when the need for it ceases.

The issue of the legality of the imposed prohibiting measures was raised in the case where
the court imposed a measure on the appellant prohibiting him from leaving his place of residence
and prohibiting him from travelling outside Bosnia and Herzegovina, and the appellant claimed
that there was no basis for imposing that measure, because during the proceedings it was never
established that there was a risk of his escape. The Constitutional Court concluded that the court did
not find, neither when determining or extending the detention nor when imposing the prohibiting
measure, that there were circumstances indicating that the appellant could escape or go abroad.
Moreover, the appellant was not found to be a flight risk, which is why the imposed measure did not
meet the standard of “lawfulness” that is necessary for imposing such measures'3.

The most frequently asked question raised before the Constitutional Court is the question of the
proportionality of the imposed measures, that is, their duration and the reasons given that justify
their duration. In this regard, the Constitutional Court pointed out that duration of prohibiting
measures is determined by law, whereas proportionality is assessed taking into account the
circumstances of each specific case. The Constitutional Court noted that a reasonable suspicion is
a conditio sine qua non for determining or extending the prohibiting measures, as is the case with
determining and extending the detention. However, this does not suffice after a while and it must
be assessed whether there are relevant and sufficient reasons for prohibiting measures, which is
precisely what the mandatory two-month control of justification of those measures is about. When
it was not possible to reach a conclusion from the reasons of the challenged decisions that during
the prohibiting measures there were circumstances that made it impossible to conduct a criminal
investigation or that there were insurmountable obstacles that made it impossible to expose
possible accomplices and accessories and potential witnesses (or where there were difficulties
and irremovable obstacles in the process of collecting material evidence), the Constitutional Court
concluded that it was a formal repetition of reasons, without a substantial assessment of those
reasons.”

As regards the conclusion about formal repetition of reasons, the Constitutional Court brought it
into connectionwith thefactthatnoappropriate measuresweretakento startthetrial. Circumstances
thatinitially represented a strong basis for justifying the restriction of the appellant’s right to freedom
of movement, and which are reiterated during the proceedings, must be examined, considered and
reasoned by the courts, because the same circumstances lose their weight and strength over time
and become insufficient to limit the rights of individuals'>. The appellant’s rights''® are violated in
a situation where the court fails to explain why it has been justifying the prohibiting measures for
years with the same reasons, and at the same time does not take appropriate actions to start the trial
and end the proceedings. Therefore, the concretization of the reasons justifying the application of
the imposed measure and justifying its duration must also be contained in the reasons of the court
decision and must justify the goal in pursuance of which the measure was imposed. Otherwise, it
leads to disproportionality and violation of basic human rights."”

111 See decision no. AP-120/23 of 13 July 2023.
112 See decision no. AP-1003/17 of 19 April 2017.
113 See decision no. AP-1539/23 of 21 March 2024.
114 See decision no. AP-120/23 od 13 July 2023.
115 See decision no. AP-1633/23 of 21 March 2024.
116 See decision no. AP-1633/23 of 21 March 2024.
117 See decision no. AP-6728/18 of 10 April 2019.



Non-discrimination

One of the important areas in which
the Constitutional Court made a significant
contribution is the protection of the right
to non-discrimination. We can observe this
contribution of the Constitutional Court
from the beginning of the work of the
Constitutional Court in accordance with the
currently applicable Constitution of Bosnia
and Herzegovina, because it was only after its
entry into force that the protection of human
rights and fundamental freedoms was placed
in the central part of the constitutional order.
For this reason, a conclusion follows that the
Constitutional Court, given its different cases

(Article 11(4) of the and decisions, was committed to protecting
Constitution of BiH) human rights and fundamental freedoms of
every individual, regardless of any of his/her

personal attributes or characteristics.

The enjoyment of the rights and
freedoms provided for in this Article or
in the international agreements listed
in Annex | to this Constitution shall be
secured to all persons in Bosnia and
Herzegovina without discrimination
on any ground such as sex, race, color,
language, religion, political or other
opinion, national or social origin,
association with a national minority,
property, birth or other status.

When deciding the cases from appellate jurisdiction in which the issue of violation of the right
to non-discrimination was raised, the Constitutional Court followed the case law of the European
Court of Human Rights in its entirety. Thus, it ensured the highest level of protection of that right
in Bosnia and Herzegovina and at the same time laid the foundations for the application of non-
discrimination standards for all citizens in proceedings before ordinary courts or administrative
bodies. Application of these standards was the same regardless of whether the violation of this right
was established based on Article 11(4) of the Constitution of Bosnia and Herzegovina, Article 14 of
the European Convention in conjunction with some other Convention right, or whether the violation
of the general prohibition of discrimination under Article 1 of Protocol No. 12 to the European
Convention was established.

In the first decisions it adopted, the Constitutional Court dealt with the issue of discrimination
in the field of labour relations. In those decisions, the court emphasized that non-discrimination is
a central part of the labour law and that it refers both to the exercise of the right to admission to
public service under general and equal conditions and to the exercise of individual rights arising
from employment relationship on equal grounds."'® In this connection, it is important to mention
the cases in which the violation of the right to non-discrimination was established in connection with
the application of Article 143 of the Labour Law of the Federation of Bosnia and Herzegovina. As a
reminder, that provision referred to employees who, mostly as a result of the state of war, found
themselves in a situation where they were laid off by their employers on the day the law entered
into force.”"® The Constitutional Court pointed out that these provisions could have an impact
on members of different ethnic groups. According to the position of the Constitutional Court, in
difficult economic times, a law may have a justified goal of temporarily placing employees on lay-off.
However, it was emphasized that this will not be the case if the employees are temporarily laid-off or
their employment is terminated based on the discretion of the employer, or if it is done arbitrarily,
and especially if it is done on discriminatory grounds.

In addition, the Constitutional Court concluded that there was a violation of the right to non-
discrimination in connection with the right to a fair trial, where administrative bodies and ordinary

118 U-64/01 of 26 September 2003.
119 U-38/02 of 19 December 2003 and AP-1093/07 of 25 September 2009.
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courts in identical cases made

different decisions in relation to Prohibition of discrimination

the appellants, without providing

reasonable justification for such The enjoyment of the rights and freedoms set
differential treatment. It follows forth in this Convention shall be secured without

discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion,
national or social origin, association with a national
minority, property, birth or other status.

from case law that such a position is
taken in case where the appellant,
knowing the previous case law
of the court, addressed the court
expecting it to grant his claim, but (Article 14 of the European
his claim was dismissed or where, Convention on Human Rights)
by the decisions of the court and the

administrative body, he was placed

in a legally insecure position, different from the position of other persons in the same situation who
bought their apartments in an identical way.' Thus, the Constitutional Court also pointed to the
importance of complying with the principle of legal certainty, which is an integral element of the
principle of the rule of law, and emphasized the need for ordinary courts and administrative bodies
to consistently apply law regulations and not prevent appellants from exercising rights that others
in the same situation have exercised in accordance with the same regulations.

In a large number of decisions, the Constitutional Court clearly pointed to the inadmissibility of
discrimination arising from the application of the Law on salaries and other remuneration of judges
and prosecutors, and professional staff employed in judicial institutions. Namely, for many years
these budget users were not entitled to compensation for meals, travel expenses, separate living and
accommodation allowance during work, nor were they entitled to compensation for the time being
on call/standby’'. In cases where these issues were raised, regardless of whether the Constitutional
Court was deciding in the procedure of appellate jurisdiction or in the procedure of abstract review
of constitutionality, the Constitutional Court pointed out that failing to grant the right to mentioned
compensations constituted discrimination since the constitutional principle of equality of arms
under Article [1(4) of the Constitution of Bosnia and Herzegovina has been violated in that way. The
Court also emphasized that there is a need to provide them with these compensations in order to
ensure compliance with the principle of independence of judges and prosecutors and the principle
of appropriate territorial and ethnic representation of judges and prosecutors in judicial institutions.
Furthermore, in one of the recent cases, the court pointed to the existence of discrimination against
professional advisors in the Supreme Court of the FBiH, who were not granted the right for their
basic monthly salary to be adjusted for a percentage increase of the average monthly net salary in
Bosnia and Herzegovina, as was the case with professional staff in other judicial institutions'2. All
these cases, viewed in their totality, pointed to the need for amendments to the laws and changes
of the case law, and they ultimately led to the granting of these rights to holders of judicial offices
and professional staff.

The Constitutional Court had the opportunity to deal with the issue of compliance with this right
where the appellant’'s employment ended due to the fact that he had fulfilled the condition of 40
years of pensionable service, but at the same time he could not exercise the right to a pension due
to his years of life as a condition prescribed by the provisions of the Law on Pension and Disability
Insurance.’? In that case, the Constitutional Court established that the principle of prohibition of
discrimination in connection with the right to property was violated because, due to the inconsistency

120 AP-98/03 of 27 October 200 and AP-534/06 of 5 June 2007.

121 U-7/12 of 31 January 2013, U-29/13 of 28 March 2014, AP-2985/19 of 8 July 2021, U-7/21 of 23 September 2021,
AP-1312/20 of 12 January 2022 and U-22/22 of 23 March 2023.

122 U-12/23 of 28 September 2023.
123 AP-598/17 of 10 April 2019.



of the relevant legal regulations (the Labour Law and the Law on Pension and Disability Insurance)
in connection with the fulfilment of years of life condition in order to be able to acquire the right
to a pension, the appellant was faced with a situation where he was treated differently compared
to all other persons who, after reaching 40 years of pensionable service, have been granted the
right to a pension. At the same time, the Constitutional Court pointed out that the responsibility
for such a situation lies with the legislator that, when passing the relevant laws, failed to harmonize
the conditions for termination of the employment contract upon the completion of 40 years of
pensionable service and the right to an old-age pension.

The issue of equating common-law union with matrimonial union with regards to all rights and
obligations, including property rights, was another legal issue where the Constitutional Court found
a violation of the right to non-discrimination in conjunction with the right to property. Namely, the
Constitutional Court concluded that the refusal of administrative bodies to recognize the right to
a family pension for non-marital partners'?, or the refusal of the courts to recognize the right of
a non-marital partner to participate in the probate process as a heir of the first line of succession,
led to a violation of the right to prohibition of discrimination.’?® In its decisions, the Constitutional
Court clearly indicated that it is necessary to comply with the provisions of the new family laws
that matrimonial union and common-law union are equal, which was crucial for strengthening
the protection of the rights of cohabiting partners and preventing discrimination based on marital
status.

In several cases, the Constitutional Court emphasized the necessity of applying the principle
of non-discrimination in connection with the exercise of a woman'’s right to compensation during
periods of absence from work due to pregnancy, childbirth and childcare. In this regard, although
it was a case relating to the abstract review of constitutionality, it is important to point out that
the Constitutional Court found that Article 35 of the Law on Salaries and Remunerations in the
Institutions of Bosnia and Herzegovina was discriminatory. The female employees from two
different entities working in the institutions of Bosnia and Herzegovina were discriminated against
concerning the amount of compensation paid for the duration of maternity leave.'* In several cases
from the appellate jurisdiction, the court found a violation of the right to non-discrimination of
foreign nationals, where administrative bodies and ordinary courts denied their right to be paid
salaries during absence from work due to pregnancy, childbirth and childcare'?. While these law
provisions were amended in the meantime, this conduct of administrative bodies and ordinary
courts refusing to recognize that right based on earlier regulations created a problem that was not
only related to the issue of social policy, but also to the issue of human rights and their protection,
i.e. human rights of a vulnerable category of the population - pregnant women and women who
have given birth.

The necessity of applying anti-discrimination standards in connection with the right of access
to court have arisen in a case where ordinary courts dismissed the appellant’s lawsuit for divorce
as inadmissible. It was because at the time of filing the lawsuit, the child of the appellant and the
defendant had not reached the age of two years, which was the condition for filing the lawsuit
prescribed by the then Article 43 of the FBiH Family Law'?. The Constitutional Court concluded that
this provision led to a different treatment of men compared to women, i.e. discrimination based on
gender, in relation to their right of access to court, and that there was no objective and reasonable
justification for such different treatment. What is characteristic for this decision adopted in the
proceedings conducted upon the appeal is the fact that the Constitutional Court submitted it to

124 AP-4077/16 of 11 October 2018 and AP-2891/20 of 6 April 2022.

125 AP-4207/13 of 30 September 2016 and AP-118/17 of 13 February 2019.
126 U-12/09 of 28 May 2010.

127 AP-324/18 of 27 November 2019 and AP-1086/19 of 14 October 2020.
128 AP-369/10 of 24 May 2013.
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the Parliament of the Federation of BiH that amended the disputed provision'?, which is another
example of the irreplaceable role of the Constitutional Court in the exercise and protection of human
rights and fundamental freedoms.

The role of the Constitutional Court proved to be significant in other segments of society as
well, of which it is necessary to single out the field of education. Particularly important examples
that illustrate this role refer to situations where the issue of ethnic discrimination in the education
system was raised, resulting from the application of the law on primary and secondary education in
the Entities. The Constitutional Court emphasized the importance of consistent application of anti-
discrimination standards when creating curricula or when making any related decisions.'*® While
no violation of the provisions of the Constitution of Bosnia and Herzegovina and the European
Convention was found in several cases'', one of the examples that illustrates the importance of
clearly applying the standard of proof with regards to the probability of discrimination is the example
of “two schools under one roof” in the Central Bosnia Canton. Namely, the Constitutional Court
pointed out that the appellant, contrary to the conclusions of ordinary courts, made his allegations
of discrimination plausible. On the other hand, as it was established, the defendants did not prove
that there is no separation of children in schools in the Central Bosnia Canton, nor did they prove
that there is an objective and reasonable justification for it or that a legitimate aim is sought to
be realized in that way.'* For this reason, a violation of the right to prohibition of discrimination
in connection with the right to education under Article 1I(3)(l) of the Constitution of Bosnia and
Herzegovina and Article 2 of Protocol No. 1 to the European Convention was established, as well as
a violation of the right to general prohibition of discrimination under Article 1 of Protocol No. 12 to
the European Convention. In light of the aforementioned problem, which is particularly sensitive in
the context of Bosnia and Herzegovina, the Constitutional Court played a key role in emphasizing
that non-discrimination must be the basis of all educational policies and practices and that the right
to equal access to education without discrimination must be fully complied with. Precisely because
of this, the actions of the Constitutional Court represent a significant mechanism towards building a
society that values diversity and ensures access to education for all its members.

The case law of the Constitutional Court also represented an important step towards building
a tolerant society in Bosnia and Herzegovina and the need to prevent violence motivated by
homophobic prejudices against members of the LGBT community. Thus, the Constitutional Court,
when deciding alleged violation of human rights of the participants of the LGBT Festival where there
was a physical attack on them, clearly emphasized the obligations of public authorities arising from
the right to prohibition of humiliating treatment under Article 11(3)(b) of the Constitution of Bosnia
and Herzegovina and Article 3 of the European Convention and the right to freedom of assembly
in connection with the right to non-discrimination under Article 11 of the European Convention
in connection with Article lI(4) of the Constitution of Bosnia and Herzegovina and Article 14 of
the European Convention™3. Namely, the Constitutional Court concluded that there is a violation
of these rights in connection with the right to non-discrimination, due to the fact that the public
authorities a) failed to take the necessary measures to ensure a peaceful assembly organized in
accordance with the law and to ensure a clear legal framework in order to act in preventing and
deterring from committing the same or similar acts; b) failed to fulfil their positive obligation to
protect the appellants as participants of the Festival from homophobic attacks, and ¢) because
they failed to fulfil their procedural obligation to investigate the failures in providing the security
for the Festival and the perpetrators of the attacks on the appellants. In this way, the court gave

129 Law on Amendments to the Family Law of the Federation of Bosnia and Herzegovina (Official Gazette of FBiH,
31/14 of 23 April 2014).

130 U-26/13 of 27 March 2015.

131 AP-4348/14 and AP-4984/14 of 18 July 2017.
132 AP-166/18 of 15 July 2021.

133 AP-4319/16 of 19 December 2018.



clear guidelines to public authorities about their positive obligation to take the necessary measures
to ensure peaceful gatherings and prevent violence motivated by homophobic prejudices. Their
responsibility in establishing a clear legal framework for preventive action and deterring violent
incidents was also emphasized. With this, the Constitutional Court clearly confirmed its role as the
protector of rights and equality before the law for all citizens.

All the above examples show the exceptional commitment of the Constitutional Court to the
protection of human rights and fundamental freedoms, with special emphasis on the right to non-
discrimination. Analysing various decisions dealing with the issue of labour relations, family relations,
education and protection of the rights of the LGBT community and other issues in situations where
vulnerable categories of the population may be threatened, the Constitutional Court emphasized
the importance of the respect for the rights of every individual, regardless of their personal traits or
characteristics. Its decisions paved the way for changes in the legislation and the case law, ensuring
justice and equality before the law for all citizens, and they constituted a key mechanism in building
a tolerant society.

Case law of the Constitutional Court of BiH - COVID-19

The measures taken by the public authorities during the COVID-19 virus pandemic in order to
protect the health of the population raised the issue of violations of human rights safeguarded
by the Constitution of Bosnia and Herzegovina and the European Convention. In response to the
challenges caused by the pandemic, the public authorities in Bosnia and Herzegovina formed
crisis staffs’>* that adopted concrete measures aimed at protecting the health of the population.
The Constitutional Court pointed out that giving authority to a reduced segment of the executive
power - crisis staffs to adopt measures that encroach on basic human rights on a massive scale with
regards to the entire population, without the control by the highest executive power, and especially
legislative power, is not characteristic of a democratic society and violates the principle of the rule
of law. Therefore, the measures they adopted'* violated constitutional and Convention qualified
rights.'*® The Constitutional Court particularly pointed out the passivity of the legislative power at
all levels, which failed to react in a timely manner and consider the need to harmonize existing
laws and possibly pass new laws that would enable an effective response to the pandemic crisis. In
addition, the Constitutional Court considered the decision of the Council of Ministers of BiH on the
restriction of the movement and residence of foreign nationals in BiH, and concluded that it had
no basis in the relevant legal framework, nor was the imposition of specific measures sufficiently
foreseeable nor accompanied by appropriate protective measures against possible abuses.’™” What
is important to point out is that the Constitutional Court, bearing in mind the health situation in
Bosnia and Herzegovina and the world, did not abolish specific measures, but ordered the public
authorities to harmonize their actions with constitutional and Convention standards.

134 The Staff for Emergency Situations of the Government of the Republika Srpska and the Crisis Staff of the
Federation of BiH Ministry of Health and the cantonal crisis headquarters.

135 Obligations to wear masks and limited movement of the entire population and certain categories of persons,
ban on the operation of catering facilities, limited number of people in closed spaces and the application of the
so-called “VTR rules” (vaccinated-tested-recovered), and the obligation to vaccinate with a third “booster” dose
for certain categories of persons.

136 As regards the right to freedom of movement, see decisions AP-3683/20 dated 22 December 2020 and AP-
1217/20 dated 22 April 2020, and as regards the right to private life, see decisions no.AP-3932/21 dated 23
February 2022 and no. AP- 1239/21 of 16 November 2021.

137 See Decision AP-1689/20 of 9 February 2022.
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Cases against Bosnia and Herzegovina
before the European Court of Human
Rights

Bosnia and Herzegovina ratified the European Convention for the Protection of Human Rights
and Fundamental Freedoms in 2002. That year, the citizens of Bosnia and Herzegovina were
given an opportunity to seek the protection of their rights under the European Convention for the
Protection of Human Rights and Fundamental Freedoms before the European Court of Human
Rights after exhausting available legal remedies at the domestic level. In several cases against
Bosnia and Herzegovina, the European Court noted that an appeal to the Constitutional Court is,
in principle, an effective domestic remedy within the meaning of Article 35, paragraph 1 of the
European Convention.™® The fact that the appeal to the Constitutional Court is really an effective
legal remedy and how effective the Constitutional Court is as a filter for correcting errors at the
domestic level is indicated by the data related to the number of applications filed against Bosnia
and Herzegovina that are rejected'® and the relatively small number of cases where the views of the
Constitutional Court and the European Court of Human Rights were different.

As to the cases of non-enforcement of final decisions (war damage), the European Court and
the Constitutional Court found a violation of rights under the European Convention'™® The same
situation is with the applications concerning deprivation of liberty of persons with mental disorders
in the Institute for the Care of Mentally Disabled Persons without a decision of the competent civil
court.™ The European Court pointed out that the Constitutional Court found a violation of the
rights under the European Convention in cases of the applicants, but that the competent authorities
did not remove the mentioned deficiencies. In addition to finding the violation of rights under the
European Convention and the Constitution of Bosnia and Herzegovina, the Constitutional Court also
ordered certain general measures concerning the lawfulness of deprivation of liberty of persons
who committed criminal offenses in a state of insanity, but as in the previous case, these measures
were still not implemented' at the time the judgment by the European Court was rendered upon
the applications of persons who previously addressed the Constitutional Court. Namely, while
the Criminal Procedure Code has been amended, the persons who were placed in the Forensic-
Psychiatric Department of the prison in Zenica were still waiting to be transferred to a health facility.

In one of the cases before the Constitutional Court, the appellant was found guilty of inciting
ethnic, racial and religious hatred, discord or intolerance and was sentenced to one year in prison,
suspended for three years. In the proceedings before the ordinary courts, it was established that
the appellant, using a pseudonym, posted a series of messages on a publicly available online forum,
in which he made statements about the way Bosniak citizens of the Brcko District of BiH should act
in the event of war and secession of the Republika Srpska. The Constitutional Court examined and

138 See ECtHR, Mirazovic v. BiH, Decision (2006) and Raljevic v. BiH, Decision (2015).

139 According to data available on the website of the European Court, in 2021 the European Court decided on 589
applications filed against Bosnia and Herzegovina, of which 529 applications were rejected as inadmissible
or deleted from the list of cases, and 60 applications were decided in judgments on the merits of the case. In
2022, the Court decided on 823 applications, of which 808 were rejected as inadmissible or deleted from the
list. There have been 10 judgments were adopted, which included 15 applicants. For the period from January to
July 2023, the following data are provided: the Court decided on 182 applications, six applications were rejected
as inadmissible or deleted from the list, and the judgment was rendered. The data is available at the following
link: CP_Bosnia_and_Herzegovina_ENG (coe.int); accessed on 8 February 2024.

140 See ECtHR, Janji¢ et al. v. Bosnia and Herzegovina, Milinkovic¢ v. Bosnia and Herzegovina, Miskovic¢ v. Bosnia and
Herzegovina and others.

141 See ECtHR, HadZimejli¢ v. Bosnia and Herzegovina.
142 See ECtHR, Halilovic v. Bosnia and Herzegovina.



dismissed the appellant’s allegations of violation of Article 6 of the European Convention. Regarding
the right to freedom of expression, the Constitutional Court pointed out that, in accordance with
the case law of the European Court, the appeal in that part should be considered ratione materiae
incompatible with the Constitution of BiH. However, having already previously examined and
dismissed the appellant’s allegations about the violation of Article 6 of the European Convention,
the Constitutional Court concluded that it would dismiss the appeal in that part as well, given that “in

The building of the
European Court
of Human Rights,
Strasbourg, France

this way, the substance of the decision regarding the allegations related to freedom of expression
is not changed”.'*® The appellant complained to the European Court, which concluded that, in the
circumstances of that case, interference with the appellant's right to freedom of expression did not
indicate a violation of Article 10 of the European Convention. With regard to the allegations related
to the violation of the right to a fair trial, the European Court pointed out that the Constitutional
Court, which had the authority to annul the disputed decisions and remit the case for renewal of
trial, examined this complaint and dismissed it as manifestly unfounded. The European Court also
pointed to the conclusion of the Constitutional Court that the lower courts correctly applied both
procedural and substantive law and adopted well-reasoned and detailed decisions. The European
Court did not see any reason to deviate from those findings.™

As already mentioned, there is a small number of cases in respect of which the decisions of the
Constitutional Court and the European Court were different, especially given the period of slightly
more than 20 years of jurisdiction of the European Court in relation to Bosnia and Herzegovina.

One of the cases was related to the complaints of the applicants about the criminal proceedings
conducted before the Court of Bosnia and Herzegovina, where they were found guilty and punished
under the provisions of the Criminal Code of Bosnia and Herzegovina from 2003 for crimes
against the civilian population that they had committed during the war from 1992 until 1995. They
complained that the refusal of the Court of Bosnia and Herzegovina to apply the Criminal Code of
the SFRY from 1976, which was in force at the time the war crimes were committed, violated the
rule prohibiting retroactive punishment contained in Article 7 of the European Convention. Unlike

143 See Constitutional Court, decision no. AP-454/13 of 20 April 2016.
144 See ECtHR, Smajic v. BiH, application no. 48657/16.
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the Constitutional Court, which concluded that there was no violation of the European Convention,
the European Court, in its judgment rendered in 2013, found a violation of Article 7 of the European
Convention due to the retroactive application of the law.™#

Regarding the right not to be tried or punished twice for the same offence, there was a case
where the applicant previously filed an appeal with the Constitutional Court, complaining about the
violation of this right because he was punished for an act related to the same event in both criminal
and misdemeanour proceedings. The Constitutional Court dismissed the appeal, considering that
although both decisions were adopted with regards to the same incident, the acts are different in
terms of their nature and intent. However, the European Court of Human Rights found that the
proceedings initiated against the applicant based on the Criminal Code essentially related to the
same offense for which he had already been convicted under the Law on Public Order. Consequently,
the European Court of Human Rights found a violation of Article 4 of Protocol No. 7 to the European
Convention.™®

In one of the cases related to the right to freedom of religion, the Constitutional Court was of the
opinion that the limitation to the right to freedom of religion, manifested through the punishment
of witness in criminal proceedings because he refused to remove a religious symbol (cap), passed
the test of proportionality.’” The Constitutional Court considered that the limitation in the specific
case did not represent an excessive burden for the appellant, that the measure taken by the
ordinary court pursued legitimate aims within the meaning of Article 9, paragraph 2 of the European
Convention, and that in the instant case there was a reasonable relationship of proportionality
between the limitations and the legitimate aim being pursued. However, the European Court found
that punishing the applicant for contempt of court only based on his refusal to remove his cap was
not necessary in a democratic society, and that the domestic authorities exceeded the wide margin
of appreciation afforded to them. The European Court found that there was a violation of Article 9
of the European Convention, emphasizing that it is necessary to recognize the difference between
public officials employed in judicial institutions and private citizens who “use the services” of judiciary
or appear in court as witnesses, in the context of the duty of impartiality and neutrality.'#®

In a case decided by the European Court in 2020, the applicant turned to the European Court
after the Constitutional Court had dismissed his appeal as manifestly (prima facie) unfounded. The
applicant complained about the unfairness of the proceedings in a labour dispute. The European
Court concluded that the ordinary courts in Bosnia and Herzegovina that dealt with the applicant’'s
case did not provide the applicant with a fair trial in this case, and that the Constitutional Court
did not correct this either. The European Court found a violation of Article 6, paragraph 1 of the
Convention.™?

Itisalsoimportantto mentionthe casesinwhich the applicants complained thatthe Constitutional
Courtdenied them access to the court due to the lack of a majority vote.’® Namely, the Constitutional
Courtsitting in a “chamber of eight judges” (as stated by the European Court'") dismissed the appeal,
since the Chamber could not agree on a single proposed decision as a majority of five judges. The
European Court found a violation of the right to access to court within the meaning of Article 6 of
the European Convention. This decision of the European Court influenced the amendment of the
Rules of the Constitutional Court. Thus, a new rule was introduced that “Exceptionally, in the event

145 See ECtHR, Maktouf and Damjanovic v. BiH (2013), and Constitutional Court, decision no. AP-1785/06.
146 See Maktouf and Damjanovic v. BiH (2013), and Constitutional Court, decision no. AP-1785/06.
147 See Constitutional Court, decision no. AP-3947/12.

148 See ECtHR, Hamidovic v. Bosnia and Herzegovina (2017), and Constitutional Court, decision no. AP-3947/12 of 9
July 2015.

149 See ECtHR, Lazarevié v. BiH (2020.); and Constitutional Court, Decision no. AP-155/15.
150 See ECtHR, Avdic and others v. Bosnia and Herzegovina, 28357/11 31549/11 39295/11, 19 November 2013.

151 In fact, the decision was made at the Plenary session, which was attended by eight out of nine judges, because
during that period one position was not filled.



where less than the total of nine judges take part in the decision-making by a plenary Court, for the
reasons referred to in Article 90 paragraph 1 or Article 98 of these Rules and in the event where not
all judges have been elected, or where a judge/judges have been prevented from discharging their
office due toillness for a prolonged period of time, unless at least five judges vote identically on the
proposal of a decision on a request/appeal, in the case referred to in Article 98, the decision-making
procedure shall be postponed for one of the next sessions or until the election of an absent judge
provided that this period is no longer than six months, and if the same situation occurs again after
the expiry of that time limit, the President’s vote i.e. the vote of the judge replacing the President
shall carry a weight of two votes (Article 42(5) of the Rules). “1>2
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152 The previous provision of the Rules read: Exceptionally, where less than the total number of nine judges
participate in the decision making in the plenary session, due to the reasons stated in Article 93, paragraph 1
or Article 90, paragraph 6 of these Rules, and where all judges were not elected, or where the judge/judges are
prevented from performing their duties for a long period of time due toillness, and if at least five judges do not
vote identically on the proposal for a decision in connection with the request/appeal, it is considered that the
decision has been adopted by which the request/ appeal is dismissed (Article 40(3) of the Rules (Official Gazette
of Bosnia and Herzegovina, nos. 60/05, 64/08 and 51/09)).
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The process of preparing and adopting
a decision - from the receipt of the
request/appeal to the decision

he process of preparing and adopting decisions in the Constitutional Court of Bosnia and

Herzegovina is a complex and thorough procedure that takes place through a series of
procedural steps. Through this process, the Constitutional Court ensures high quality, objective
and transparent decision-making within its jurisdiction, thereby contributing to legal certainty and
the integrity of the constitutional system. Internal mechanisms, such as case sorting/assignment,
drafting of decisions, decision-making at court sessions, and post-production and transmittal of
decisions contribute to preserving the integrity and authority of the Constitutional Court. This process
is continuously improved and adapted, ensuring that the Constitutional Court responds effectively
to all challenges and changes in the environment, and that it fulfils its key responsibility in protecting
the constitutional order and human rights and fundamental freedoms in Bosnia and Herzegovina.

After the request/appeal is submitted to the Constitutional Court in accordance with the Rules
of the Constitutional Court of Bosnia and Herzegovina'3, the case goes through several stages.
These are: a) recording and registration in the Office of the Registrar of the Constitutional Court, b) case
sorting/assignemnt procedure, ¢) thorough analysis of the case and drafting of the decision, d) deciding on
the proposed decision at the session of the Constitutional Court, and e) post-production and transmittal
procedure.

Registration of cases

All documents (written documents) related to the request/appeal are received in the Office of
the Registrar.’™* The Secretary General inspects the mail, sorts and signs it according to the type of
mail, and after that, the Registrar of the Constitutional Court signs the mail related to cases under
the jurisdiction of the Constitutional Court. For submissions related to an already registered case, an
order is given to file it in the case file. If it is a new case, the Registrar issues an order to the Registry
Office to create a new case. Case registration is carried out through the electronic/digital Case
Management System (CMS) and the corresponding register, and such a case is automatically assigned
a number depending on the type of proceedings initiated. This step enables systematic tracking of
each case from the moment of its receipt. For cases related to the review of constitutionality, etc.
(Articles VI(3)(a), VI(3)(c), IV(3)(f) and VI(4) of the Constitution of BiH), the case number with the initial
mark “U" is assigned. The cases from appellate jurisdiction (Article VI(3)(b) of the Constitution of
BiH) are assigned the case number with the mark “AP”. Applicants or appellants are provided with
a confirmation of receipt of the appeal/request with the case number under which it is registered.

Mail receipt  m——p ReViae\st’i;r?rr:gr%tand >‘_s

153 See Articles 20 and 21 of the Rules of the Constitutional Court.

154 Starting from 1 January 2020, the parties to the proceedings and their attorneys also have the possibility to
communicate electronically with the Constitutional Court of Bosnia and Herzegovina. The conditions under
which parties can communicate electronically with the Constitutional Court are prescribed by the Rulebook on
Electronic Communication of the Constitutional Court of Bosnia and Herzegovina, which is applicable as from
1 July 2022 and is available on the website of the Constitutional Court of Bosnia and Herzegovina.

Case
registration




After that, the case is resubmitted to the Registry Office of the Constitutional Court. Within
the Registry Office, work on cases is organized through work in departments, namely: Preliminary
Review of Admissibility and Case Assignment Section, Review of Constitutionality Section, Appellate
Section and Constitutional Case-Law Section. Within the Appellate Section, work on cases is further
distributed to departments: Department for Review of Admissibility and the Department for Review
of Merits. In addition, within the sections and departments, the cases are classified and distributed
to the following divisions: civil law division, criminal law division and other cases division, for the
sake of easier and faster resolution of cases.

OFFICE OF THE REGISTRAR

Registrar

Preliminary Review : Constitutional Language
L Review of Appellate -
of Adm|55{blllty and Constitutionality Section Case-.Law Services
Case Assignment Secti Section Department
Section ECHON * Head of the
* Head of the Section Section °lCEGI Gl 0 IS @F
* Head of the Section Section Department

——

Admissibility Review = Department for Review

Department of Merits of Cases
* Head of Department * Head of Department
\ + \ Y
] * Associate for + Simultaneous
* Legal Advisor Constitutional Case-Law  interpreter/
* Senior Legal Advisor « Translator in the translator
« Judicial Associate in the Office of Registrar Constitutional Case-Law  * Translator
« Senior Judicial Associate in the Office of Registrar Section * Proofreader
* Associate-

Documentation Officer
* Associate- Librarian

Case sorting/assigment procedure

After the case has been registered in the CMS, it is submitted for case sorting/assignment to
the Preliminary Review of Admissibility and Case Assignment Section. Within that section to which
long serving senior legal advisers are assigned, the procedure of preliminary review of whether
the appeal/request is in due form and complete is carried out, including the initial analysis of the
allegations contained in them. Then, the admissibility of the request/appeal is checked according to
the criteria under the Rules of the Constitutional Court.

For admissible appeals/requests, a preliminary analysis of the allegations is made in the context
of the relevant case law of the Constitutional Court and the European Court of Human Rights, based
on which an order is issued for further handling of the case.
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The order of the advisor - person in charge of case sorting, contains a proposal for resolving the
case (admissibility related case or merits related case, priority of the case, grouping, references, and
existing case law). If it is necessary to examine the allegations on the merits of the case, an order
is issued to prepare a decision on the merits; otherwise, an order is issued for the preparation of a
decision on admissibility.

Case sorting/assignment ensures the efficient distribution of cases in accordance with priorities,
complexity and importance, and facilitates the distribution and signing of cases by sections/
departments. Therefore, this sets the framework for the activities of advisors and associates when
processing cases.

Review of whether YES Order by

o Review of admissibility and the person
? :
appeal/requestisin =€ |0 order? >——p case dlassification — charge of
order :
case sorting/
assignment

lNO

Communication

A thorough analysis of the case and drafting of the decisions
of the Constitutional Court

Based on the order by senior advisor - who sorted/assigned cases, the case is automatically or
manually assigned to advisors/associates in sections/departments for the preparation of a draft
decision on admissibility and/or merits.

Assignment of cases is carried out according to the criteria of admissibility and the type and
complexity of the case. For easier and faster resolution of cases, cases that are more complex are
grouped and distributed to civil law division or criminal law division or other cases division. This
step enables the distribution of the case to “specialized” professional staff who, in accordance with
their experience, will thoroughly study the case and prepare the appropriate draft decision. At the
same time, this will enable complex cases to be given special attention when drafting. Therefore, the
analysis of the case and drafting of the decision is one of the most important stages in the process
of preparation for decision making at the session of the Constitutional Court.

Preparation of the decision on admissibility and/or merit includes:

« consideration/analysis of requests/appeals and attachments and assessment of the need for
further “communication of the case”, which implies seeking replies from the participants to
the proceedings;

« Drafting of a decision, which implies analysis of legal arguments and relevant case law, and
obtaining relevant regulations (laws, etc.).

Ifit becomes clear during the work on the case that the decision should be prepared in a different
way compared to the one from the initial case sorting/assignment order, the advisor or associate
will do so. This ensures that all relevant factors that at the time of case sorting/assignemnt were
either insufficiently known or observed are taken into account.



The draft decision is prepared in a form that fully corresponds to the outward form and content
of the final decision of the Constitutional Court and is harmonized with the Constitutional Court’s
technical rules of writing. The draft decision on admissibility contains a brief description of the
facts of the case and reasons for the inadmissibility of the case. The draft decision on the merits
contains the following: introduction, enacting clause, proceedings before the Constitutional Court,
facts, complaints from the request/appeal, responses to the request/appeal, relevant regulations,
reasons and conclusion.'

If there is a request for adoption of an interim measure, the analysis of the request and possible
preparation of a decision on interim measure are simultaneously carried out. The draft decision on
an interim measure contains relevant reasons and evidence for which an interim measure should or
should not be adopted (in the interest of the parties and/or the proper conduct of the proceedings).

When drafting decisions, the priority of cases and the principle of chronological order in
resolution of cases are taken into account.

An important mechanism in this process is cooperation with the Constitutional Case Law Section,
consisting of associates trained to search the case law of the Constitutional Court, the European
Court of Human Rights, and other relevant institutions, which contributes to versatile and objective
analysis and decision-making. Assistance is offered through arich collection of professional literature
from various legal fields avaialbe in the library of the Constitutional Court and a documentation
officer who is in charge of monitoring and submitting regulations relevant for analysis and decision-
making.

After the advisor/associate prepares the draft decision, he/she submits it to the head of the
section/department for the review purposes, which includes the analysis of the allegations in the
request/appeal, the quality of the explanation in the context of relevant regulations and case law,
and the compliance of the draft decision with the technical rules of writing.

The draft decision approved by the head of the section/department is submitted to the Registrar
of the Constitutional Court for additional control according to all aspects mentioned above. If the
draft decision does not meet all the requirements, it is sent back to the advisor/associate in charge
along with instructions for review. This step ensures the quality and precision of the draft decision,
while complying with the relevant rules and procedures, which is crucial for proper and efficient
decision-making.

After the completion of the preparation of the draft decision within the Office of the Registrar,
a judge-rapporteur is automatically assigned that case. The automatic assignment of the judge-
rapporteur to the case takes place through the CMS according to the criteria of assignment of cases
where the judges are tasked with different types of cases and decisions. The cases that are related to
the review of constitutionality, etc. and considered at the plenary session are, as a rule, assigned to
“international judges” (judges appointed by the President of the European Court of Human Rights).
This mechanism speeds up and facilitates the process of assigning cases, and at the same time
eliminates doubts about the existence of subjective factors in assigning as a judge-rapporteur.

Only based on the approval of the judge-rapporteur does the draft decision acquire the status
of a proposed decision. The administrative assistant puts the proposed decision on a list that serves
the President of the Court to create draft agenda for the court session.

As shown, the process of preparing drafts and proposals for decisions is a complex and
responsible process developed with the aim of quality and objective decision-making. This is
especially indicated by the multiple quality review of the draft in the Office of the Registrar, then
by the judge-rapporteur and finally at the session of the Constitutional Court during the discussion
and decision-making. Each of these steps contributes to the integrity and objectivity of the decisions
of the Constitutional Court, which is of key importance for legal certainty as an integral part of the
principle of the rule of law.

155 See Article 33 of the Rules of the Constitutional Court of BiH.
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Deciding on the proposed decision at the session of the
Constitutional Court

The draft decision is presented at the session of the Constitutional Court by a judge-rapporteur
who gives arguments in this regard. According to the Rules of the Constitutional Court, each of
the judges may make comments, remarks or suggestions, propose additional analysis and
postponement for one of the next sessions, or express disagreement with the decision, etc. In this
way, it is ensured that the decision is made based on reasoned discussion and legal analysis of the
judges of the Constitutional Court.

Based on the proposal of the judge-rapporteur and/or the suggestions made during the
discussion, the Court may decide to return the proposal for refining a decision and reconsideration
of the case at the next session. In addition, the Court may order a new proposal for a decision to be
made or for the case to be taken up as a matter of priority without making a separate decision on an
interim measure, if a request for an interim measure has been made. As a rule, such a proposal for a
decision is returned to the advisor/associate who, in agreement with the judge-reporter, refines the
existing proposal or prepares a new draft in accordance with the instructions of the judge-reporter
and alongthe lines of the discussion at the court session. In addition, there is a possibility of assigning
another judge reporter and/or another advisor/associate. In either case, the case is returned to the
initial stage of preparing the draft decision and goes through the described procedure again.

Upon the completion of the discussion on the case, the Constitutional Court makes a decision.
Only a judge who was present at the session where the case was discussed can take part in decision-
making. The voting process is conducted openly, by a show of hands, and the judge cannot abstain
from voting. Voting is conducted according to the order in which the proposals were submitted.
In addition, it is possible to conduct a preliminary non-binding vote on the proposed decision or
on individual parts of the decision. The proposal that receives the majority of votes during the
preliminary voting is considered the first proposal to be voted on, and in other cases, the proposal
of the judge rapporteur is considered the first proposal to be voted on, unless the judge rapporteur
suggests otherwise.

Decisions of the Constitutional Court in the plenary session and the Grand Chamber are adopted
by a majority vote of nine judges of the Constitutional Court, while the decisions of the Chamber
are made unanimously. Exceptionally, when less than the total number of nine judges take part in
the decision making in the plenary session, due to the reason of disqualification or termination of
office. Exceptionally, in the event where less than the total of nine judges take part in the decision-
making by a plenary Court for the reasons of disqualification or termination of office, and in the
event where not all judges have been elected, or where a judge/judges have been prevented from



discharging their office due to illness for a prolonged period of time, unless at least five judges
vote identically on the proposal of a decision on a request/appeal, in the case referred to in Article
98 (Termination of Office), the decision-making procedure shall be postponed for one of the next
sessions or provided that this period is no longer than six months, and if the same situation occurs
again after the expiry of that time limit, the President’s vote i.e. the vote of the judge replacing the
President shall carry a weight of two votes.

Post-production and transmittal of decisions

The post-production and transmittal of the decision is the last step in the process, which
ensures that each decision adopted is carefully reviewed, proofread (if necessary), published in an
appropriate manner and finally sent to the parties to the proceedings.

Decisions adopted at the court session are submitted to the Editorial Commission. The Editorial
Commission carries out and determines the professional and technical editing of the text of
decisions/rulings. The President of the Editorial Commission and the Registrar confirm with their
signatures the final text of all adopted decisions.

After the adoption of decisions, they are submitted to the Language Services Department for
proofreading in the official languages of Bosnia and Herzegovina and translation into English.

A copy of the decision/ruling published on the website of the Constitutional Court is sent
immediately if there is no need for proofreading.

All decisions are published on the website of the Constitutional Court. Before publication on
the website, all decisions are processed according to “keywords” through the CMS, and this process
enables an easier search for the decisions of the Constitutional Court. Decisions published in official
gazettes in BiH (Official Gazette of BiH, Official Gazette of the Federation of BiH, Official Gazette of the
Republika Srpska and Official Gazette of the Brcko District of BiH) must be proofread and published
in the official languages and scripts of Bosnia and Herzegovina, according to the decision of the
Constitutional Court, while taking into account equal representation. In addition, the decisions
considered at the plenary session of the Constitutional Court are translated into English and
published in that language on the website of the Constitutional Court.

At the end of the procedure, the President of the Constitutional Court signs the edited decisions/
rulings.

After receiving the transmittal order, the decision is sent to the appellants/applicants and
other participants in the procedure. Printed versions are transmitted by post or courier, and in
cases of agreed electronic communication, the decisions are sent in electronic form with protected
e-communication. In this way, the procedure before the Constitutional Court is finalized.

Decision of the
Adopted? Constitutional
Court

Consideration of
the proposal at the
session

Returned for revision, Postproduction
Judge Rapporteur/ and transmittal of
Office of the Registrar the decision
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Secretariat

Activities of assistance to the Constitutional Court are organized within its Secretariat.

In the first year of its establishment, that is, in 1964, the Constitutional Court had around
10 employees in addition to judges. Over the years, the number of the employees increased slightly.
After the first constitutive session in the so-called post-Dayton period, in 1997, the Constitutional
Court had only some 15 employees in addition to judges. In July that year the Rules of Procedure
of the Constitutional Court were adopted regulating, among other things, the internal organization
of the Court. In accordance with the Rules of Procedure, professional, accounting, financial and
technical duties for the needs of the Court were carried out by the Service of the Constitutional
Court of Bosnia and Herzegovina, as the predecessor of today's Secretariat.

After the establishment of the Constitutional Court with the new composition of judges, in
July 2005 the Rules of the Constitutional Court were adopted according to which the Secretariat,
managed by the Secretary General, assists the Constitutional Court in performing professional and
other tasks. The Decision on the Organization of the Secretariat from December 2005 stipulates that
the Secretariat carries out research and analysis, legal, professional and operational, accounting and
financial, information-related and documentation-related, administrative-technical, operational-
technical and auxiliary tasks, and that the Secretariat consists of the Office of the Registrar,
Administrative and Financial Office and the Office of the President, as the basic organizational units.

In the course of the past 20 years, in accordance with the requirements of the work, that is, with
the increase in the number of cases before the Constitutional Court, so did the need increase for
the establishment of new departments within the basic organizational units of the Secretariat and
the hiring of additional employees in the Secretariat, especially legal professionals within the Office
of the Registrar who carry out the duties falling within the scope of the basic jurisdiction of the
Constitutional Court. The Secretariat currently has 92 employees, out of which 80% have university
degree. At the time of the drafting of this publication, women made around 69% and men 31% of
the employees of the Secretariat. The average age of the employees of the Secretariat is 48 years.

From the first days of the establishment until the present day, the Secretariat has constituted
a key factor in rendering assistance to the functioning of the Constitutional Court. This is because
the Secretariat carries out most complex research and analysis, legal, professional and operational
tasks, accounting and financial tasks, information-related and documentation-related tasks,
administrative-technical, operational-technical and different auxiliary tasks, necessary for the
Constitutional Court to be able to exercise its jurisdiction under the Constitution. The Secretariat
played a particularly prominent role at the time of the work in extraordinary circumstances during
the Covid pandemic when the Secretariat, having adjusted to the new manner of operation (work
outside the official premises for a considerable number of employees), maintained smooth process
of work of the Constitutional Court in all segments, as well as in the period of the Constitutional
Court’s work with the insufficient number of judges, when, owing to the efforts made by the
employees in all organizational units of the Secretariat, the continuity of the Constitutional Court's
operations was secured.

The organization and all other issues relevant for the work of the Secretariat are closely regulated
by the Decision on the Organization of the Secretariat. In application at the time of the drafting
of this publication was the Decision on the Organization of the Secretariat adopted in June 2022,
which systemized 47 workplaces with 114 employees. Under this Decision on the Organization,
the Secretariat consists of three basic organizational units, as follows: the Office of the President,
the Office of the Registrar and the General Affairs Office. The tasks carried out by the Offices are
arranged into groups and organized within sections, departments and other organizational units,
which are further divided into divisions.
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GENERAL AFFAIRS OFFICE OF THE OFFICE OF THE
OFFICE PRESIDENT REGISTRAR OFFICE
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Department Review —
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Department for |
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Department Cases

Constitutional
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Language Services
Department

(1) The Secretariat of the Constitutional Court of Bosnia and Herzegovina (hereinafter: the Secretariat)
shall assist the Constitutional Court in performing its professional and other duties.

(2) Departments, the scope of whose work shall be established by a Decision on the Organization of the
Secretariat taken by the Constitutional Court sitting in plenary, shall be formed within the Secretariat.

(3) The Secretariat shall be managed by the Secretary General who shall assist the Constitutional Court in
the performance of its functions and be responsible for the organization and activities of the Secretariat
under the authorization of the President of the Constitutional Court.

(Article 106 of the Rules of the Constitutional Court of BiH)
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Secretary-General

UnderArticle 106(3)ofthe Rules of the Constitutional
Court, the Secretariat shall be managed by the
Secretary-General who shall assist the Constitutional
Court in the performance of its functions and be
responsible for the organization and activities of the
Secretariat under the authorization of the President
of the Constitutional Court. In the performance of
the most complex duties, the Secretary-General shall
be assisted by the Registrar, Heads of Departments
and Sections, Head of Office of the President of the
Constitutional Court, Assistant Secretary General of
the Constitutional Court, legal advisors to the judges
who are appointed and dismissed by the plenary
Court. The Registrar shall perform duties of the Deputy
Secretary-General in the event he/she is absent or
otherwise prevented.

Office of the President

The Office of the President, managed
by the Head of the Office, carries out
protocol-related activities and activities
related to international cooperation of the
Constitutional Court, publicrelations activities
and other operational, administrative and
technical activities.

Office of the Registrar

The Registrar manages the Office of the Registrar.
The Office of the Registrar carries out legal, research
and analysis, professional and operational and other
professional tasks related to the jurisdiction of the
Constitutional Court under Articles VI(3)(a), VI(3)(b),
VI(3)(c) and IV(3)(f) of the Constitution of Bosnia and
Herzegovina, and tasks related to constitutional case
law and documentation and the tasks of translating
and language proofreading/editing of decisions and
other texts and materials. The tasks are arranged into
groups within the sections and departments, which
are further divided into divisions.

The Office of the Registrar comprises the following organizational units: Preliminary Review of
Admissibility and Case Assignment Section, Review of Constitutionality Section, Appellate Section,
Constitutional Case law Section and Language Department. The Appellate Section consists of two
departments: the Admissibility Review Department and the Department for Review of the Merits of
Cases.
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Preliminary Review of Admissibility
and Case Assignment Section

The Preliminary Review of Admissibility
and Case Assignment of Section assesses the
admissibilityofrequestsfromtheconstitutional
jurisdiction of the Constitutional Court, that is,
assesses the admissibility of appeals and other
submissions; the aforementioned entails the
analysis of constitutional and legal issues, the
collection of appropriate documentation and
data necessary for processing the requests/
appeals, with support provided by the person
carrying out administrative tasks, including
the assignment of cases based on the fields
of law and the referral of the cases to the
Sections, so that the cases are assigned and
transferred to the Appellate Section based on
the admissibility of cases (Admissibility Review
Department) and the cases to be decided on
merits are assigned and transferred based
on the types of cases (fields of law) to the
criminal law division, the civil law division or
other cases division within the Office of the
Registrar, providing basic instructions about
the ways to solve the cases, and other tasks as
instructed by the Registrar.

Preliminary Review of
Admissibility and Case
Assignment Section

Review of
Constitutionality
Section

Admissibility
Review Department

OFFICE OF THE

REGISTRAR

Appellate Section

Review of Constitutionality Section

The Review of Constitutionality Section
carries out legal, research and analysis,
and other professional tasks related to the
jurisdiction of the Constitutional Court under
Articles VI(33)@), VI(3)(c) and IV(3)(f) of the
Constitution of Bosnia and Herzegovina. These
tasks encompass the following: processing
of requests for initiating proceedings and
other submissions, which includes analysis of
constitutional and legal issues, preparation of
professional papers, analyses, notifications
and information, draft decisions and rulings,
as well as professional tasks including
preparing for and holding of public hearings;
and other tasks as instructed by the Registrar.

Language
Services
Department

Constitutional
Case-Law Section

Department for Review
of Merits of Cases



Appellate Section

The Appellate Section carries out legal,
research and analysis, and other professional
tasks related to the jurisdiction of the
Constitutional Court under Article VI(3)(b) of the
Constitution of Bosnia and Herzegovina. These
tasks encompass the following: processing of
appeals and other submissions, which includes
analysis of constitutional and legal issues,
preparation of professional papers, analyses,
notifications and information, draft decisions
and rulings, as well as professional tasks related
to preparing for and holding of public hearings,
and other tasks as instructed by the Registrar.
The tasks are arranged into groups within the
departments, that is, divisions established
within the departments.

The Appellate Section consists of the
following Departments:

a) Admissibility Review Department,

b) Department for Review of the Merits of
Cases.

Constitutional Case law Section

The Constitutional Case law Section follows
up, processes and analyses the constitutional
case law of the Constitutional Court of BiH,
other constitutional courts and courts similar
in jurisdiction, and the European Court of
Human Rights, as well as other supranational
courts; it prepares cases in accordance with the
relevant case law and regulations and prepares
periodical information on constitutional case
law of other constitutional courts and courts
similar in jurisdiction and the European Court
of Human Rights; it prepares information on
professional papers, articles, scientific papers
and other materials important and interesting
for the functioning of the Constitutional Court.
It also carries out document-related tasks and
library-related tasks and organizes and realizes
cooperation with constitutional and other
documentation and information services of
other courts and institutions.

Language Services Department

The Language Services Department provides proofreading of decisions and all official texts that

are to be published in the official languages in BiH and language proofreading/editing of decisions
and materials for publications in the official languages in BiH. In addition, it provides translation of
documents, draft decisions and proposed decisions, rulings and conclusions from English into the
officiallanguagesin Bosniaand Herzegovina andviceversa. Italso providestranslation and submission
of materials required for holding plenary sessions of the Constitutional Court, translation of the
case law of the European Court of Human Rights and materials related to cooperation between the
Constitutional Court and the international institutions, and other translation tasks for the needs of
other organizational units of the Secretariat. The Department provides simultaneous interpreting at
plenary sessions of the Constitutional Court and interpretation at the meetings of the Constitutional
Court. It also provides consecutive and whispering (chuchotage) interpreting at formal visits and
on official trips. The Department also provides translation of other documents and materials as
required by the Constitutional Court. It also maintains the database of the Constitutional Court in
English and keeps it up-to-date. In addition, it prepares decisions adopted by the Constitutional
Court in English to be published on the Constitutional Court's website.
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General Affairs Office

The Assistant Secretary-General manages the Office. The tasks of the General Affairs Office are
those related to the Registry and Archives, general and legal affairs, employment status of employees,
human resource management, financial tasks, the management, maintenance, development and
protection of the information system, the administration of the website of the Constitutional Court,
the design, graphic and technical processing of the Constitutional Court’'s documents, and other
administrative and technical activities necessary for the exercising of the functions and jurisdiction of
the Constitutional Court. The tasks are carried out by the following organizational units: the Registry,
the Legal, Human Resources and General Affairs Department, the Financial Affairs Department, and
the Information Technology and Website Department.

Registry

The tasks of the Registry are to
receive and distribute mail; to receive and
distribute cases; to maintain the registry
of the cases and other submissions
and supplementary books; to maintain
electronic database and database of all
cases pending before the Constitutional
Court; to keep a file on the cases and
their status; to submit the decisions of
the Constitutional Court for publication in
official gazettes, and to dispatch mail and
archive the cases.

Financial Affairs Department

Legal, Human Resources and

General Affairs Department
The Financial Affairs Department carries out

The Legal, Human Resources and
General Affairs Department performs
general, legal and administrative tasks
and those related to strategic planning
and employment status of employees;
it keeps and updates all files to reflect
each employee’'s employment status; it
carries out human resource management
activities, as well as technical, auxiliary and
other tasks.

accounting and financial tasks and tasks related
to the updating of the financial management and
control system; it carries out the tasks related to the
calculation of employees’ salaries, compensations
and other financial rights, the tasks related to
strategic planning and management of projects, the
tasks related to the public procurement of services,
goods and works, and other accounting and
financial tasks in accordance with the regulations
on financial operation and enactments of the
Constitutional Court.

Information Technology and Website Department

The Information Technology and Website Department ensures that the information system is

of high quality, reliable and accessible; it ensures the security of the information system; it provides
technical support and support to the information system users; it ensures unhindered functioning
of the Internet service and administers the website of the Constitutional Court; it carries out the
tasks related to graphic design and website, design, visual arts and technical processing of the
Constitutional Court’'s documents in print or electronic form.
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On its own initiative and where possible,
the Constitutional Court shall regularly
publish and update information on its
website or in another convenient way,
where it is in the interest of promoting
the transparency and efficiency of the
work of the Constitutional Court, as well
as encouraging informed participation of
the public in connection with matters of
public interest.

(Article 10 of the Rulebook
on Access to Information and
the Re-use of Documents of
the Constitutional Court)

the Constitutional Court (Articles 13, 14 and
15) regulate in detail the issue of achieving the
public character of work and restrictions in that
respect.

The public character of work is achieved
through the public character of the proceedings
before the Constitutional Court (with justified
restrictions, in accordance with the Rules) and
the right of the general public to be informed
about the work of the Constitutional Court as an
institution of first-rate importance.

Public Character
of the Work

he work of the Constitutional Court
shall be public. By informing the public
about its work, the Constitutional Court
demonstrates its principled commitment

as well as the obligation to comply with the
principle of public character of its work as a
general democratic standard. The Rules of
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The provisions for the proceedings before
the Constitutional Court to be public shall be
made by means of informing the public of
the preparations and holding of the sessions
of the Constitutional Court and the public
hearings before the Constitutional Court;
providing notifications as to the course of the
proceedings; issuing press releases to the
media; holding press conferences; allowing
the parties to the proceedings to have access
to the cases under consideration before the
Constitutional Court, to attend the public
hearings of the Constitutional Court unless
the President of the Constitutional Court, in
the interest of ethics, public order or national
security in a democratic society, decides
otherwise; publishing the decisions taken;
publishing the bulletin of the Constitutional
Court containing the significant decisions,
rulings and other acts; and in any other way
determined by the Constitutional Court.

The public shall be excluded from the
sessions of the Constitutional Court, except
for a public hearing.

The press releases concerning the
sessions and public hearings of the
Constitutional Court (time, place and agenda)
shall be posted on the notice board and the
website of the Constitutional Court and sent
to the media. All decisions adopted by the
Constitutional Court are also available on the
website.

Since 1997, the Constitutional Court of
BiH has published bulletins in the official
languages and alphabets in BiH. Conclusive
with 2023, 34 annual volumes (two annual
volumes for certain years) and five volumes
in the English language (in 2006, 2011, 2016,
2018 and 2022) were published.

The bulletins containing the integral text
of selected decisions of the Constitutional
Court, Digest of the Case Law of the
Constitutional Court of BiH, proceedings from
international conferences and round tables
organized by the Constitutional Court, and
occasional other appropriate publications
(monographs, information, etc.), make a
significant and continuous publishing activity
of the Constitutional Court of BiH.

Article 13
(Public Character of the Work)

(1) The work of the Constitutional Court
shall be public.

(2) The provisions for the proceedings
before the Constitutional Court to be
public shall be made by means of:

a) informing the public of the
preparations and holding of the
sessions of the Constitutional Court
and the public hearings before the
Constitutional Court;

b) providing notifications as to the
course of the proceedings;

) issuing press releases to the media;
d) holding press conferences;

e) allowing the parties to the
proceedings to have access to
the cases under consideration
before the Constitutional Court,
to attend the public hearings of
the Constitutional Court, unless
the President of the Constitutional
Court, in the interest of ethics,
public order or national security
in a democratic society, decides
otherwise;

f) publishing the decisions taken;

g) publishing the bulletin of the
Constitutional Court, containing
the significant decisions, rulings
and other acts;

h) in any other way determined by
the Constitutional Court.

Article 14
(Excluding the Public)

The public shall be excluded, in the
proceedings before the Constitutional
Court, from the working sessions, except
for a public hearing.

Article 15
(Press Releases)

The press releases concerning the sessions
and public hearings of the Constitutional
Court (time, place and agenda) shall be
posted on the notice board and the website
of the Constitutional Court and sent to the
media.

(Rules of the Constitutional Court of BiH)
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The website of the Constitutional Court of Bosnia
and Herzegovina is constantly updated and
improved with new content such as: case law in all
its segments (decision search, digest, enforcement
of decisions, abstract review of constitutionality),
business operations (plan documents, reports,
public procurement, vacancies), news, publishing
activity, etc.

il ] et T3 3

With a view to faster, simpler and more ef-
ficient operations and exchange of docu-
ments and information with the appellants,
attorneys and judicial institutions and the
media, electronic communication has been
introduced in two forms: electronic com-
munication in restricted scope (e-mail) and
electronic communication in full scope
(communication with the attorneys via de-
signated web application). In addition, ele-
ctronic communication via e-mail is made
possible to other natural and legal persons.

Within the project Strengthening Judiciary Capacities in the Application of the European
Convention for the Protection of Human Rights and its Standards in Bosnia and Herzegovina, funded
by the Government of the United Kingdom and implemented by the AIRE Centre, two videos
were made: Informative video about the Constitutional Court of Bosnia and Herzegovina and
the Instructions on Filing Appeal.

Uputstvo za
podnosenje apelacije
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International Cooperation

he international multilateral and bilateral cooperation, as well as the participation in

international conferences, professional and scientific meetings, is the realm where the
Constitutional Court continuously promotes its doctrine, experience and case law, particularly in the
domain of the rule of law and the protection and promotion of the importance of respect for human
rights and fundamental freedoms. It is in this manner that the Constitutional Court continuously
contributes to the European civilization and the acquis communautaire.

As of 1997, the Constitutional Court has an ongoing cooperation with constitutional and other
highest national courts performing the functions of constitutional justice in other countries. It also
cooperates with the Council of Europe, particularly with the European Court of Human Rights and
the European Commission for Democracy through Law (the Venice Commission). The Constitutional
Court is a member of the Conference of European Constitutional Courts and the World Conference
on Constitutional Justice. It cooperates with other international organizations and institutions as
well. Since 2019, the Constitutional Court has actively been participating in the work of the Superior
Courts Network within the European Court of Human Rights, primarily through responses to
requests about certain legal issues.

Membership in international organizations
The Conference of European Constitutional Courts

As of 2000, the Constitutional Court of BiH is a member of the Conference of European
Constitutional Courts whose establishment was initiated by the constitutional courts of the Federal
Republic of Germany, Republic of Austria, Republic of Italy and the former Socialist Federal Republic
of Yugoslavia. The objectives of the Conference are promotion and exchange of information among
its members about the methods of work and constitutional review case law and exchange of opinions
about institutional, structural and operational issues related to public law and constitutional justice,
and strengthening of independence of constitutional courts as a key factor in guaranteeing and
implementing democracy and the rule of law, with particular emphasis on securing the protection of
human rights. The Conference supports efforts to maintain regular contacts between the European
constitutional courts and similar institutions. The Constitutional Court has regularly participated in
the sessions of the Congress in the 2000-2024 period.

President Galic¢ attending the XIX
Congress of the Conference of
European Constitutional Courts
in Chisindu, Moldova, May 2024
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President Ceman and Vice-President
Tadic attending the 4th Congress of the
World Conference on Constitutional
Justice on the topic of “The Rule of

Law and Constitutional Justice in the
Modern World", Vilnius, Republic of
Lithuania, September 2017

World Conference on Constitutional Justice

The Constitutional Court of BiH has been a fullmember of the World Conference on Constitutional
Justice since January 2013.

The World Conference on Constitutional Justice was established upon an initiative of the Venice
Commission with the aim of bringing together constitutional courts and other highest courts
performing the function of constitutional review around the world. The following Congresses
have been held so far: in 2009, in Cape Town, the Republic of South Africa, on the topic Influential
Constitutional Justice - Its Influence on Society and on Developing a Global Jurisprudence on Human Rights;
in 2011, in Rio de Janeiro, Federative Republic of Brazil, on Separation of Powers and Independence
of Constitutional Courts and Equivalent Bodies; in 2014, in Seoul, Republic of Korea, on Constitutional
Justice and Social Integration; in 2017, in Vilnius, Lithuania, on The Rule of Law and Constitutional Justice
in the Modern World, and in 2022, in Bali, Republic of Indonesia, on Constitutional Justice and Peace.

Cooperation with the European Court of
Human Rights

The relationship with the European Court of Human Rights,
apart from the professional domain, is also reflected in the
fact that national courts accept judgments of the European
Court, as an authority outside of the national judicial system.
This is an exceptional fact, which resulted, through the
development of relations between the European Court and
national constitutional courts, inter alia, in the establishment
of the universal system of the protection of human rights
and fundamental freedoms as well as the rule of law. In that
system, with mutual tolerance, the national constitutional and
other national courts, as well as the European Court of Human
Rights, establish high standards. The Constitutional Court of
BiH contributes in that respect by both the high standard value
of its decisions and the direct cooperation in the exchange of
opinions and positions concerning the most sensitive issues of R
the protection of human rights and fundamental freedoms, as President Valerija Galic and Head of

. e . Office of the President Erda Zaciragic
well as by its participation in conferences and seminars.

on a working visit to the European

. o Court of Human Rights in Strasbourg,
Since May 2019, the Constitutional Court has been a France, January 2024

member of the Superior Courts Network set up upon an

initiative and within the European Court of Human Rights. The aim of the Network is to enrich
dialogue and the implementation of the Convention, that is, create a practical and useful means of
exchanging relevant information on Convention case law and related matters.
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Also significant are working visits to the European Court of Human Rights for the opening of the
judicial year, organized by the European Court every year in late January.

Particularly important for the Constitutional Court of BiH was the visit of Mr. Robert Spano,
President of the European Court of Human Rights, in March 2022. Mr. Faris Vehabovi¢, judge of
the European Court from BiH, and Ms. Anna Austin, jurisconsult, visited the Constitutional Court
together with President Spano.

Mr. Robert Spano, President of the European Court of Human Rights, Faris Vehabovic, Judge of the European
Court of Human Rights, and jurisconsult Anna Austin visiting the Constitutional Court, March 2022

European Commission for Democracy through Law (Venice Commission)

The Constitutional Court has had a continuous cooperation with the European Commission for
Democracy through Law (Venice Commission) since 1997. The cooperation has intensified since
2002 when BiH became a member of the Council of Europe and acceded to a Partial Agreement of
the Council of Europe establishing the European Commission for Democracy through Law in 1990.

Mr. Zlatko M. Knezevi¢, former judge of the Constitutional Court of BiH, is a member of the
Venice Commission on behalf of BiH. Previous member of the Commission was Mr. Cazim Sadikovic,
PhD, former judge of the Constitutional Court of BiH.

Delegation of the Constitutional Court of BiH regularly participates at sessions of the Venice
Commission.
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11th meeting of the Joint Council

on Constitutional Justice, Venice
Commission, Sofia, Bulgaria, 24 and 25
April 2023
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Delegation of the
Constitutional Court of
Bosnia and Herzegovina

on a working visit to the
Constitutional Court of the
Republic of Austria as part of
program of direct bilateral
cooperation between two the
courts, Vienna, September
2019

Study visit of the
delegation of the
Constitutional Court

to the Supreme Court

of the United States of
America, Washington, D.C,,
September 2019

Delegation of the
Constitutional Court of
Bosnia and Herzegovina
on a working visit to the
Constitutional Court of the
Kingdom of Spain, Madrid,
February 2020
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President Mato Tadic, Vice- Vice-President Mirsad Ceman attending an international conference

President Zlatko M. KneZevi¢ and “The Role of the Constitutional Courts in Concretising the Shared
Head of Office of the President Values Uniting Europe”, Riga, Latvia, March 2024

Erda Zaciragic visiting the
Constitutional Court of the Republic
of Turkey, Ankara, April 2022

Constitutional Court's
Participation in International
Symposiums and Conferences

The Constitutional Court of BiH continuously
participates in numerous international symposiums
and conferences, and makes study visits to and
receives visits from constitutional and other highest
international courts.

The Constitutional Court has had a particularly
good cooperation with the Constitutional Courts of
the Republic of Austria, the Republic of Turkey and the
Federal Republic of Germany.

: o
Ms. Valerija Galic, President of the Constitutional Court of Bosnia
and Herzegovina, and Mr. Mirsad Ceman, Vice-President of the
Constitutional Court of BiH, at the Regional Conference on the
topic of “Protection of the Right to Privacy”, Budva, Montenegro,
October 2023

Judge Valerija Gali¢ and Judge Miodrag Simovic¢
attending a regional conference “The role of
the constitutional court and ordinary courts
in protecting human rights and fundamental

freedoms - joint responsibility”, Budva,
Montenegro, May 2018

Cooperation
with Regional
Constitutional Courts

Since 2003, the Constitutional
Court has had regular contacts and
cooperation with the constitutional
courts of the countries that were
created after the dissolution of
the Socialist Federal Republic of
Yugoslavia  through  participation
in and organization of regional
conferences. Particularly important
are the Regional Conferences of
Constitutional Courts, held in BiH as



President Valerija Gali¢ attending an President Valerija Gali¢ and Head of the Constitutional Case Law

international conference marking the Section Ermina Dumaniji¢ attending an international conference
60th anniversary of the Constitutional on the topic of “Constitutional protection of freedom of thought
Court of the Republic of Serbia, and freedom of public expression of thought”, Skopje, Republic of
Belgrade, November 2023 Northern Macedonia, March 2024

well as in other countries of the region, namely, Croatia, Montenegro, North Macedonia and Serbia,
at which the Constitutional Court of BiH takes part on regular basis. Some of the topics of these
Conferences were: Decisions of the European Court of Human Rights and their Impact on the Standards
of the National Constitutional Courts; Constitutional Courts - Declared and Actual Independence; Tax
Law and Constitutional Justice; Contribution to Enhancement of the Rule of Law through Decisions of
Constitutional Court concerning Abstract Control; Freedom of Religion in Constitutional Case Law;
Protection of Right to Respect for Family Life in Constitutional Case Law; Constitutional Courts - Guardians
of the Environment and Protection of Right to Privacy.
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Participants of a regional conference of constitutional courts on the topic of “Tax Law and
Constitutional Justice” co-organised with the German Foundation for International Cooperation
(IRZ), Brcko, BiH, April 2018
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Conferences organized or co-organized by the
Constitutional Court

With a view to contributing to the strengthening of the protection of human rights and
fundamental freedoms, the rule of law, exchange of experience and constitutional case law, the
Constitutional Court has actively participated in and often organized many conferences and round
tables.

In the period from 1997 to 2001, in cooperation with the PHARE program, the Constitutional
Court organized a series of conferences and round tables that served as basis for establishing the
relationships between the Constitutional Court and other judicial instances in BiH. In this manner,
the first steps were made to confirm the current system of constitutional judiciary and judicial
system in BiH.

As early as 2003, the Constitutional Court initiated the gatherings of the regional constitutional
courts with the aim of exchanging experience, views and case law related to the application of
law and establishing expert cooperation in relation to other issues that are of common interest
and importance to the constitutional courts in the region in which the constitutional judiciary
shares common beginnings and foundations. The Constitutional Court has so far hosted five
regional conferences organized in cooperation with the German Foundation for International Legal
Cooperation (IRZ).

Since 2017, the Constitutional Court of BiH, together with the London-based AIRE Centre
(Advice on Individual Rights in Europe), has organized annual conferences of the highest courts
of BiH within the framework of the Judicial Forum for BiH. The aim of the Forum is to advance the
cooperation between the highest judicial institutions in BiH and to harmonize the case law in BiH
with the European standards.

InJune 2023, the Constitutional Court of BiH held a very important conference entitled Enforcement
of Decisions of the Constitutional Court of Bosnia and Herzegovina, organized with the assistance and
support of the Delegation of the European Union to BiH and H.E. Ambassador Johann Sattler, Head
of the EU Delegation to BiH and EU Special Representative in BiH.

i"_'?-"
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Conference of the Constitutional Court of Bosnia and Herzegovina entitled “Enforcement of
Decisions of the Constitutional Court of Bosnia and Herzegovina“, Jahorina, BiH, June 2023
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President Seada Palavric at the 8th annual conference as part of the Judicial
Forum for Bosnia and Herzegovina on the topic of “The role of the highest courts
and the Constitutional Court of BiH in the harmonisation of case law in trying
organised crime and corruption cases”, Sarajevo, October 2024

Also important is the cooperation through the Regional Law of Rule Forum for South East Europe,
organized by non-governmental organizations with the support of the Constitutional Court of BiH
and governments of friendly countries. The Tenth Forum was held in Sarajevo in November 2023
with the topic Balancing Data Protection with Transparent Justice: The European Legal Framework.
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President Valerijo Gali¢ at the 10th Regional Forum on the Rule of Law for
South-East Europe on the topic of “Striking a balance between data protection
and transparent judiciary: European framework”, Sarajevo, BiH,
November 2023
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Cooperation with international community representatives in
Bosnia and Herzegovina

The Constitutional Court also has a
considerable support of and continuous
cooperation with foreign embassies,
foundations and representatives of the
international institutions such as: Delegation of
the European Union, Council of Europe Office,
OSCE Mission to BiH, Embassy of the United
Kingdom in BiH and other relevant diplomatic
missions with which it maintains regular
working and courtesy visits and meetings.

Visit by H.E. Arhassador Johann Sattler,
November 2019

it

Visit by Mr. Roderick W. Moore, Principal Deputy High
Representative and Brcko District Supervisor,

October 2010

.’;a:lg,'v

Visit by High Representative Christian Schmidt,
October 2021

Visit by H.E. Julian Reilly, Ambassador of the United
Kingdom of Great Britain and Northern Ireland in BiH,
September 2022
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Library

he library operates within the Constitutional Case Law

Section of the Constitutional Court and is located on the
premises of the Court’s seat. By its purpose, it is a specialized library
exclusively intended for the professional and research work of the
employees of the Constitutional Court of BiH. It is also available to
other researchers by appointment. The operation of the library is
regulated in accordance with the Library Regulations.
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Library Collection

The library resources, consisting of an impressive
collection related to the field of legal science as well as
other social sciences, are being continuously upgraded and
expanded through purchases, exchanges and donations.
The library resources are processed through application of
a uniform method based on international standards. On-
line catalogue is equipped with search engine facilitating the
search of the entire collection by different criteria (author,
title, publisher etc.), including key-word option as the most
interesting and very important search option.
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Publishing Activity

he Constitutional Court publishes periodical and monographic series publications as part

of its publishing activity that is an important segment of achiveing the public character of
its work. The issuing of the publications, in addition to its informative dimension, constitutes a
contribution to the building of the rule of law, protecting and promoting the value and importance
of human rights and fundamental freedoms, thereby also to development of a democratic society as
a whole. Bulletin with selected decisions of the Constitutional Court of BiH in the official languages
and alphabets of BiH is printed periodically, once or twice a year. Also printed occasionally are the
Bulletin in English, digest of case law of the Constitutional Court of BiH (in BiH official languages
and in English), conference proceedings, and relevant publications of reporting and informative
character. All publications are also published on the Court’s website.

Bulletin of the
Constitutional Court of
Bosnia and Herzegovina

No. 1 - 1997 No. 18 - 2008 - Vol. |
No.2 - 1998 No. 19 - 2008 - Vol. II
No. 3 - 1999 - Vol. | No. 20 - 2009 T
No. 4 - 1999 - Vol. Il No. 21 -2010 = ¥
No. 5 - 2000 - Vol. | No. 22 - 2011
No. 6 - 2000 - Vol. Il No. 23 - 2012
No. 7 - 2001 No. 24 - 2013
No. 8 - 2002 No. 25 - 2014
No. 9 - 2003 No. 26 - 2015
No.10-2004-Vol.I  No.27-2016
No.11-2004-Vol.Il  No.28-2017
No.12-2005-Vol.I  No.29 - 2018 Bulletin of the
No.13-2005-Vol.Il  No.30-2019 ConS’FltutlonaI Court c.)f
No.14-2006-Vol.I  No.31-2020 Bosnia and Herzegovina
No. 15 -2006-Vol. Il  No. 32 -2021 No. 1 -2006
No.16-2007-Vol.I  No. 33 -2022 No. 2 - 2011
No.17-2007-Vol.1l  No. 34 - 2023 No.3 - 2016
No. 4 - 2018
No. 5 - 2022



Special Editions

«  CONSTITUTIONAL COURT OF BOSNIA AND
HERZEGOVINA - Information booklet (1999,
2006, 2007, 2008, 2011, 2013, 2015, 2018,
2021)

+  CONSTITUTIONAL COURT OF BOSNIA AND
HERZEGOVINA 1997-2017 (2017)

* RULES OF THE CONSTITUTIONAL COURT OF
BOSNIA AND HERZEGOVINA (2015)

+  CONSTITUTIONAL COURT OF BOSNIA AND
HERZEGOVINA 1964-2014 (2015)

Professional Publications

*  ANALYSIS OF CASE LAW OF HIGHEST
COURTS IN BIH IN ORGANIZED CRIME
AND CORRUPTION CASES (2023)

+ CASE LAW OF BOSNIA AND
HERZEGOVINA COURTS ON THE RIGHT
NOT TO BE SUBJECTED TO TORTURE
ORTO INHUMAN OR DEGRADING
TREATMENT OR PUNISHMENT - Report
(2021)

+ CASE LAW OF BOSNIA AND
HERZEGOVINA COURTS ON THE RIGHT
TO PRIVATE AND FAMILY LIFE, HOME,
AND CORRESPONDENCE - Report (2021)

*  TRIAL WITHIN A REASONABLE TIME -
Guide (2021)

* DIGEST OF THE CASE LAW OF THE
CONSTITUTIONAL COURT OF BOSNIA
AND HERZEGOVINA (2020)

+ CASE LAW OF BOSNIA AND
HERZEGOVINA COURTS ON THE RIGHT
TO LIBERTY AND SECURITY OF PERSON -
Report (2020)

CASE LAW OF BOSNIA AND
HERZEGOVINA COURTS ON FREEDOM
OF EXPRESSION - Report (2020)

Zlatko M. KneZevi¢, Ermina Dumanijic
SPECIAL INVESTIGATIVE MEASURES -
Exercise Book (2019)

A GUIDE ON THE RIGHT TO A
REASONED DECISION (2018)
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Conference Proceedings

SEPARATE OPINIONS IN
CONSTITUTIONAL DECISIONS (2021)

RIGHT TO A TRIAL WITHIN A
REASONABLE TIME (2020)

FREEDOM OF RELIGION IN THE
CONSTITUTIONAL CASE LAW (2019)

SPECIAL INVESTIGATIVE MEASURES
(2019)

TAX LAW AND CONSTITUTIONAL
JUSTICE (2018)

RIGHT TO A REASONED JUDGMENT -
MANDATORY STANDARD IN COURT
PROCEEDINGS (2018)

CONSTITUTIONAL COURTS
- DECLARED AND ACTUAL
INDEPENDENCE (2017)

DECISIONS OF THE EUROPEAN COURT
OF HUMAN RIGHTS AND THEIR
IMPACT ON THE STANDARDS OF THE
NATIONAL CONSTITUTIONAL COURTS
(2016)

CONSTITUTIONAL COURT - BETWEEN
A NEGATIVE LEGISLATOR AND
POSITIVE ACTIVISM (2015)

THE BUDGET OF THE
CONSTITUTIONAL COURT: A DECISIVE
FACTOR OF ITS INDEPENDENCE (2005)

APPLICATION OF THE EUROPEAN
CONVENTION FOR THE PROTECTION
OF HUMAN RIGHTS AND
FUNDAMENTAL FREEDOMS IN BOSNIA
AND HERZEGOVINA (2003)

CONSTITUTIONAL COURT OF BOSNIA
AND HERZEGOVINA AND OTHER
JUDICIAL INSTANCES (2001)

RELATIONS BETWEEN
CONSTITUTIONAL COURTS AND
OTHER JUDICIAL INSTANCES (2001)



Registry of judges, presidents,
secretaries-general and registrars

Slobodan Marjanovic
Milutin Buraskovic
Momir Jovanovic
Dr. Salamon Konforti
Olga Marasovic
Borivoje Popovic
Dr. Zaim Sarac
Tahir HadZovi¢
Bisera Tausan
Bogomir Brajkovic¢
Atijas Cevi

Ante Miljas

Jovo Soji¢

Dr. Gaso Mijanovic
DZemal Kapic
Danilo Jakovljevi¢
Sefkija Puzi¢
Ismet Brkic
Miroslav Krvavica
Hazim Eminefendi¢
Eva Lett

Puro Vekic
Andelko Velji¢
Enver Lihi¢

Cazim Sadikovi¢
Slavojka Todorovic¢
Pordo Samardzic¢
Andelko Kovacevi¢
Ljubo Kovacevi¢
Nedjeljko Stipi¢
Pero Krijan

Alija Latic¢

Milan Skoro

Dr. Drago Bago

Dr. Ismet Dautbasic¢
Dr. Hasan Bakalovi¢

1964-1971
1964-1967
1964-1971
1964-1971
1964-1967
1964-1971
1964-1965
1965-1975
1967-1975
1967-1979
1971-1979
1971-1978
1971-1979
1971-1979
1974-1980
1976-1983
1976-1983
1976-1981
1978-1986
1979-1987
1979-1987
1980-1985
1981-1989
1981-1989
1984-1993
1984-1990
1984-1986
1985-1989
1986-1989
1986-1989
1988-1993
1988-1998
1989-1991
1989-1991
1989-1997
1989-1995

JUDGES

Dr. Kasim Trnka

Dr. Nedjeljko Milicevi¢
DuSan Obradovic

Zelimir Juka

Prof. dr. Joseph Marko
Dr. Hans Danelius

Prof. dr. Louis Favoreu
Prof. dr. Ismet Dautbasi¢
Prof. dr. Kasim Begi¢
Marko Arsovic

Prof. dr. Vitomir Popovi¢
Mirko Zovko

Zvonko Miljko

Azra Omeragic

Prof. dr. Snezana Savi¢
Prof. Didier Maus
HatidZa HadZiosmanovi¢
Prof. dr. Cazim Sadikovi¢
Jovo Rosi¢

Prof. David Feldman
Krstan Simic

Tudor Pantiru

Mato Tadi¢

Valerija Gali¢

Prof. dr. Miodrag Simovic
Prof. dr. Constance Grewe
Seada Palavri¢

Mirsad Ceman

Margarita Caca-Nikolovska
Zlatko M. Knezevic¢
Giovanni Grasso

Prof. dr. Angelika NulRberger
Prof. dr. Ledi Bianku
Prof. dr. Helen Keller
Marin Vukoja

1989-1993
1990-1998
1992-1996
1994-1996
1997-2002
1997-2002
1997-2002
1997-1998
1997-2002
1997-2000
1997-2002
1997-2002
1997-2002
1998-2002
2000-2002
2002-2003
2003-2008
2003-2005
2003-2006
2003-2011
2007-2010
2002-2021
2002-2022
2002-

2003-2022
2004-2017
2005-

2008-

2011-2020
2011-2024
2017-2020
2020-

2021-

2022-

2024-
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PRESIDENTS

Slobodan Marjanovi¢
Bogomir Brajkovic
Puro Vekic

Cazim Sadikovi¢
Slavojka Todorovic¢
Pero Krijan

Dr. Kasim Trnka

Dr. Ismet Dautbasic¢
Mirko Zovko

Prof. dr. Kasim Begic
Prof. dr. SneZana Savi¢
Mato Tadi¢

Hatidza HadZiosmanovi¢
Seada Palavri¢

Prof. dr. Miodrag Simovic¢
Valerija Gali¢

Mirsad Ceman

Zlatko M. Knezevi¢
Mato Tadi¢

Valerija Gali¢

Seada Palavri¢

SECRETARY GENERAL

Jakob Papo

Mladen Novak

Nedjeljko Milicevic¢

Milica Dalagija

Biljana Potpari¢-Lipa (v.d.)
DusSan Kalember

Zdavko burici¢

NatasSa Vukovié

1964-1971
1971-1979
1980-1984
1984-1986
1986-1988
1988-1989
1990-1992
1992-1997
1997-1999
1999-2001
2001-2002
2003-2006
2006-2008
2008-2009
2009-2012
2012-2015
2015-2018
2018-2021
2021-2022
2022-2024
2024~

1964-1980
1980-1982
1982-1988
1989-1999
1999-2000
2001-2008
2008-2015
2015-

REGISTRARS

Faris Vehabovi¢ 2004-2007
Zvonko Mijan 2008-2022
Sevima Sali-Terzi¢ 2022-
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Plenary sessions of the Constitutional
Court of Bosnia and Herzegovina in
the post-Dayton period

(2001)

Louis Favoreu (Judge), Hans Danelius (Judge), Zvonko Miljko (Judge),
Davor Bogdani¢ (Legal Advisor), Kasim Begic¢ (President), Snezana Savic¢
(Judge), Mirko Zovko (Judge), Joseph Marko (Judge), Azra Omeragic
(Judge), Vitomir Popovic¢ (Judge)

(2003-20006)

Constance Grewe (Judge), David Feldman (Judge), Hatidza
HadZiosmanovi¢ (Vice-President), Tudor Pantiru (Vice-President), Mato
Tadic¢ (President), Jovo Rosi¢ (Judge), Valerija Gali¢ (Judge), Miodrag
Simovi¢ (Vice-President), Seada Palavri¢ (Judge)



(2006-2008)

|
|
H

Constance Grewe (Judge), Mato Tadi¢ (Judge), David
Feldman (Vice-President), Miodrag Simovic (Vice-
President), Dusan Kalember (Secretary General), Hatidza
HadZiosmanovi¢ (President), Faris Vehabovi¢ (Registrar),
Valerija Gali¢ (Vice-President), Tudor Pantiru (Judge),
Seada Palavri¢ (Judge), Krstan Simi¢ (Judge)

(2008-2009)

Constance Grewe (Judge), Tudor Pantiru (Judge), Valerija Gali¢ (Vice-
President), Miodrag Simovi¢ (Vice-President), Zdravko Burici¢

(Secretary General), Seada Palavri¢ (President), Zvonko Mijan (Registrar),
David Feldman (Vice-President), Mato Tadi¢ (Judge), Krstan Simi¢ (Judge),
Mirsad Ceman (Judge)
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(2009-2012)

Margarita Tsatsa-Nikolovska (Judge), Mato Tadi¢ (Judge), Valerija
Gali¢ (Vice-President), Seada Palavri¢ (Vice-President), Zdravko Burici¢
(Secretary General), Miodrag Simovi¢ (President), Zvonko Mijan
(Registrar), Constance Grewe (Vice-President), Tudor Pantiru (Judge),
Mirsad Ceman (Judge), Zlatko M. Knezevic (Judge)

(2012-2015)

Margarita Tsatsa-Nikolovska (Judge), Constance Grewe (Judge), Seada
Palavri¢ (Vice-President), Tudor Pantiru (Vice-President), Zdravko Buricic¢
(Secretary General), Valerija Gali¢ (President), Zvonko Mijan (Registrar),
Miodrag Simovic (Vice-President), Mato Tadic¢ (Judge), Mirsad Ceman
(Judge), Zlatko M. KneZevi¢ (Judge)
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(2015-2018)

Seada Palavri¢ (Judge), Valerija Gali¢ (Judge), Zlatko M. KneZevi¢ (Vice-
President), Mato Tadi¢ (Vice-President), Natasa Vukovi¢ (Secretary
General), Mirsad Ceman (President), Zvonko Mijan (Registrar),
Margarita Tsatsa-Nikolovska (Vice-President), Tudor Pantiru (Judge),
Miodrag Simovi¢ (Judge), Giovanni Grasso (Judge)

(2018-2021)

Seada Palavri¢ (Judge), Valerija Gali¢ (Judge), Margarita Tsatsa-
Nikolovska (Vice-President), Mato Tadi¢ (Vice-President), Natasa
Vukovi¢ (Secretary General), Zlatko M. KneZevi¢ (President), Zvonko
Mijan (Registrar), Mirsad Ceman (Vice-President), Tudor Pantiru
(Judge), Miodrag Simovi¢ (Judge), Giovanni Grasso (Judge)
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(2021-2022)

Angelika NuRberger (Judge), Seada Palavri¢ (Judge), Mirsad Ceman
(Vice-President), Tudor Pantiru (Vice-President), Mato Tadi¢ (President),
Miodrag Simovic (Vice-President), Valerija Gali¢ (Vice-President), Zlatko
M. Knezevi¢ (Judge), Helen Keller (Judge)

(2022-2024)

Ledi Bianku (Judge), Seada Palavri¢ (Judge), Mirsad Ceman (Vice-
President), Natasa Vukovi¢ (Secretary General), Valerija Gali¢
(President), Sevima Sali-Terzi¢ (Registrar), Helen Keller (Vice-
President), Angelika NuBberger (Judge)
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(2024)

Ledi Bianku (Judge), Mirsad Ceman (Judge), Valerija Gali¢ (Vice-
President), Natasa Vukovi¢ (Secretary General), Seada Palavri¢
(President), Sevima Sali-Terzi¢ (Registrar), Angelika NuRBberger (Vice-
President), Helen Keller (Judge), Marin Vukoja (Judge)
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