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FOREWORD

Dear Readers,

It is a great honor to write a short foreword to the second edition of the Bulletin of
decisions of the Constitutional Court of Bosnia and Herzegovina in the English language.
This Bulletin is a means of exercising a principle of public work of the Constitutional
Court of BiH introducing the national constitutional case-law to the international public
at large, especially in terms of promotion and protection of fundamental human rights and
freedoms. Another important reason for publishing the Bulletin in the English language
lies in the fact that the English language is the working language of the Constitutional
Court of BiH in all of the cases in which international judges are involved. This issue will
be examined again briefly later on.

With a view to better understanding of decisions and circumstances surrounding the
activities of the Constitutional Court of BiH, it would be useful to provide, at the very
beginning, some basic information on the Constitutional Court of BiH.

The constitutional jurisprudence in Bosnia and Herzegovina has a tradition of over 40
years. Namely, the Constitutional Court of BiH was founded in 1963 in the then Socialist
Republic of Bosnia and Herzegovina, one of the republics of the former Yugoslavia. The
present Constitutional Court of BiH was established in May 1997 pursuant to Annex IV
(Constitution of Bosnia and Herzegovina) to the General Framework Agreement for Peace
in Bosnia and Herzegovina (Dayton Agreement).

The position of the Constitutional Court is regulated by Article VI of the Constitution
of BiH. The Constitutional Court is composed of nine judges with six national judges
(four from the Federation of Bosnia and Herzegovina and two from the Republika Srpska)
selected by the Entity Parliaments and three international judges appointed by the President
of the European Court of Human Rights after consultations with the Presidency of Bosnia
and Herzegovina. The term of office of the first composition was five years whereas the
term of office of the newly appointed judges is until the age of 70.

The jurisdiction of the Constitutional Court is stipulated by Articles VI(3)(a), (b) and
(c). The Constitutional Court has jurisdiction over:
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*  Organic disputes between the Entities or between Bosnia and Herzegovina and an
Entity or Entities or between institutions of Bosnia and Herzegovina, including the
question whether an Entity’s decision to establish a special parallel relationship with a
neighboring state is consistent with this Constitution, including provisions concerning
the sovereignty and territorial integrity of Bosnia and Herzegovina [Article VI(3)(a)
of the Constitution];

*  Abstract control of constitutionality of norms [Article VI(3)(a) of the Constitution];

* Appellate jurisdiction over issues under the Constitution arising out of a judgment
of any other court in Bosnia and Herzegovina [Article VI(3)(b) of the Constitution];

*  Concrete control of constitutionality of norms over issues referred by any court in
Bosnia and Herzegovina concerning whether a law, on whose validity its decision
depends, is compatible with this Constitution, with the European Convention for
Human Rights and Fundamental Freedoms and its Protocols, or with the laws of
Bosnia and Herzegovina; or concerning the existence or the scope of a general rule
of public international law pertinent to the court’s decision [Article VI(3)(c) of the
Constitution];

* Protection of the so called “vital interest of constituent people” within the
parliamentary procedure of adoption of a decision when such issue is raised by one
of the Caucuses at the House of Peoples [Article IV(3)(f) of the Constitution].

The procedures, organization and some status issues are regulated by the Rules
adopted, by virtue of a provision of the Constitution, by the majority of votes of all judges
of the Constitutional Court. In view of the fact that there is no law governing the work of
the Constitutional Court, the Rules are the most important legal act for the Constitutional
Court (full text of the Rules is available at: http://www.ustavnisud.ba/eng).

Following the establishment of the Constitutional Court in 1997, the Court resolved
a rather small number of cases in the first two to three years of its work. After that, the
number of cases brought before the Court began to increase rapidly. For example, in 2006,
the Constitutional Court of BiH received 3,458 cases, deciding 2,365 cases. In the last
year of its work (2010), the Constitutional Court of BiH received 6,056 cases, deciding
4,057 cases. Out of a total number of decided cases in 2010, the Constitutional Court of
BiH reached decision in 4,038 cases arising under its appellate jurisdiction. Out of a total
number of decided cases, the Constitutional Court of BiH decided a total of 333 cases
on the merits finding a violation of the Constitution of BiH in 232 cases. Consequently,
the work of the Constitutional Court is becoming increasingly impressive not only in
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terms of its significance but also its quantity. The aforementioned imposes a requirement
on the Constitutional Court to constantly adjust to new situations and challenges while
nevertheless maintaining quality of its work and its efficiency.

For both practical and financial reasons, the Constitutional Court of BiH is presently
not in a position to print all adopted decisions. Therefore, the Constitutional Court of
BiH has, as it has been a practice to date, decided to publish in this Bulletin the decisions
that contain important and novel constitutional positions. The first bulletin in the English
language that was published in 2005 included all significant decisions covering the period
from 1997 to 2005, incorporating case-law arising under different jurisdictions of the
Constitutional Court of BiH. This Bulletin includes decisions covering the period from
2006 to 2010. The Bulletin includes 50 different decisions which have, in some way,
marked the past period. Out of that number, 27 decisions concern the appellate jurisdiction
while 22 concern other jurisdictions of the Constitutional Court of BiH. All other decisions
of the Constitutional Court of BiH not included in this Bulletin and adopted at the plenary
sessions of the Constitutional Court of BiH, are available on the Constitutional Court’s
web page: <www.ccbh.ba>.

The decisions included in the Bulletin are classified as per the jurisdiction of the
Constitutional Court of BiH. Within that classification they are classified as per the legal
grounds under the Rules of the Constitutional Court of BiH. An integral part of this Bulletin
are three registers of the decisions classified as per the jurisdiction of the Constitutional
Court of BiH, admissibility requirements, catalogue of rights and alphabetical index of
the keywords.

This Bulletin, asithas been a practice to date, represents an opportunity for all interested
parties, primarily legal practitioners, to learn more about the way of work and results of
the Constitutional Court of BiH. The Constitutional Court of BiH interprets constitutional-
legal standards and represents one of the mechanisms for their practical application. This
is especially important in terms of constitutional instruments of fundamental rights and
freedoms protection, considering that this is a mandatory component of democracy and
rule of law. Taking into account all the aforementioned, we are hopeful that the new legal
opinions of the Constitutional Court of BiH, presented in this Bulletin, shall contribute to
a better understanding of the constitutional reality.

Sarajevo, January 2011 Prof. Dr. Miodrag Simovi¢

President
Constitutional Court of Bosnia and Herzegovina
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Jurisdiction — IV(3)(f) of the Constitution of
Bosnia and Herzegovina






Case no. U 7/06

DECISION
ON MERITS

Request of Mr. Mustafa Pamuk, Chairman
of the House of Peoples of Bosnia and
Herzegovina, for review whether there were
constitutional grounds for the Statement
that the Agreement beetwen Bosnia and
Herzegovina and Republic of Croatia on
Cooperation in terms of the Rights of the
Victims of War in Bosnia and Herzegovina
who were members of the Croat Defense
Council and members of their families
is considered to be destructive to a vital
national interest of the Bosniac people in
Bosnia and Herzegovina

Decision of 31 March 2006






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article IV(3)(f) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2) and
Article 61(1) and (5) of the Rules of the Constitutional Court of Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina no. 60/05), in Plenary and composed of the
following judges:

Mr. Mato Tadié, President

Mr. Tudor Pantiru, Vice-President

Mr. Miodrag Simovié, Vice-President

Ms. Hatidza Hadziosmanovi¢, Vice-President
Mr. David Feldman,

Ms. Valerija Gali¢,

Mr. Jovo Rosié,

Ms. Constance Grewe,

Ms. Seada Palavri¢,

Having deliberated on the request of Mr. Mustafa Pamuk, the Chair of the House
of Peoples of the Parliamentary Assembly of Bosnia and Herzegovina in case no. U
7/06, at its session held on 31 March 2006, adopted the following

DECISION ON MERITS

It is hereby established that the Statement of the Bosniac Caucus
to the House of Peoples of the Parliamentary Assembly of Bosnia and
Herzegovina on destructiveness to the vital national interest of the Bosniac
people in Bosnia and Herzegovina does not meet the requirements as to the
procedural regularity under Article IV(3)(f) of the Constitution of Bosnia
and Herzegovina as the Agreement between Bosnia and Herzegovina and
Republic of Croatia on Cooperation in terms of the Rights of the Victims of
War in Bosnia and Herzegovina who were members of the Croat Defense
Council and members of the their families, is not destructive to the vital
national interest of the Bosniac people in Bosnia and Herzegovina.

The procedure of adoption of the Agreement between Bosnia and
Herzegovina and Republic of Croatia on Cooperation in terms of the Rights
of the Victims of War in Bosnia and Herzegovina who were members of the
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Croat Defense Council and members of the their families shall be carried
out to comply with the procedure under Article IV(3)(d) of the Constitution
of Bosnia and Herzegovina.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

I. Introduction

1. On 16 March 2006, Mr. Mustafa Pamuk, the Chair of the House of Peoples of
Bosnia and Herzegovina (,,the applicant”), filed a request with the Constitutional Court
of Bosnia and Herzegovina (,,the Constitutional Court”) for review of the procedural
regularity, i.e. the applicant requested the Constitutional Court to review whether there
were constitutional grounds for the Statement that the Agreement on Cooperation between
Bosnia and Herzegovina and the Republic of Croatia in terms of the Rights of Victims of
War in Bosnia and Herzegovina, who were members of the Croat Defense Council and
members of their families (,,the Agreement”) is to be considered as destructive to a vital
national interest of the Bosniac people in Bosnia and Herzegovina.

II. Request
a) Statements from the request

2. The Presidency of Bosnia and Herzegovina, at its 23™ urgent session held on 16
December 2005, accepted the Agreement and authorized Mr. Barisa Colak, Deputy Prime
Minister of the Council of Ministers of Bosnia and Herzegovina, to sign the aforementioned
Agreement. On 5 January 2006, the Presidency of Bosnia and Herzegovina requested the
House of Representatives and House of Peoples of the Parliamentary Assembly of Bosnia
and Herzegovina to give its consent to the ratification of the Agreement as provided for
in Article 16 of the Law on the Procedure of Concluding and Implementing International
Agreements.

3. The House of Peoples of the Parliamentary Assembly (,,the House of Peoples™), at
its 54" session resumed on 10 March 2006, considered the 5" item on the Agenda, i.e. the
consent to the ratification of the Agreement. The Bosniac Caucus to the House of Peoples
(,,the Bosniac Caucus”), in accordance with Article IV(3)(e) of the Constitution of Bosnia
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and Herzegovina and Article 134 paragraph 1 of the Rules of Procedure of the House of
Peoples, made a statement in writing no. 02-50-1-15-54/06 of 10 March 2006 asserting that
granting consent would be destructive to the vital national interest of the Bosniac people.

4. The essence of the Statement, according to which the ratification of the Agreement
would be destructive to the vital national interest of the Bosniac People in Bosnia and
Herzegovina, is based on the following:

5. According to item I of the Statement of the Bosniac Caucus (,,the Statement”),
the provisions of Article 4 paragraph 1, Article 5 paragraph 1, Article 8 and Article 14
paragraph 2 of the Agreement impose additional liabilities on Bosnia and Herzegovina
and no assistance to the Disability Insurance Funds in Bosnia and Herzegovina. Namely,
the basis for concluding the Agreement is the Law on the Rights of Veterans and their
Families of the Federation of BiH (Official Gazette of the FBiH no. 33/04) (,,the Law on
the Rights of Veterans”) which, in Article 65, stipulates the assistance provided for by
another state to Bosnia and Herzegovina or to an individual from Bosnia and Herzegovina,
intended for individual incomes to be paid out to certain veterans’ categories. However,
Article 4 paragraph 1 of the Agreement provides that the persons to whom the Agreement
applies, who are nationals of the Republic Croatia and who acquired their right to pension
under the regulations of the Republic of Croatia, shall exercise their rights under the
legal regulations of Bosnia and Herzegovina until the date of the Agreement‘s entry into
force. According to Article 5 paragraph 1 of the Agreement, Bosnia and Herzegovina
shall be obliged to confirm the status of the persons, which is established by the legally
valid ruling of the Republic of Croatia, by way of recognizing the right to the persons in
accordance with its legal regulations. Article 8 of the Agreement additionally determines
the absoluteness in recognizing the rights established in the Republic of Croatia under its
legal regulations. Article 14 paragraph 2 does not even provide for the place of residence
in Bosnia and Herzegovina to be a requirement to oblige Bosnia and Herzegovina to
recognize that person their rights established in the Republic of Croatia. The Bosniac
Caucus holds that when viewed jointly, the application of mentioned Articles in Bosnia
and Herzegovina would give rise to the establishment of liabilities, material and other
allowances, towards the persons who are the citizens of the Republic of Croatia, who are
its residents and whose rights have been established or will be established in the Republic
of Croatia under the laws of the Republic of Croatia. The result would be a burden placed
on the Disability Insurance Funds in BiH, inconsistent with Article 65 of the Law on the
Rights of Veterans, which is the basis for concluding the Agreement.

6. According to item II of the Statement, Article 1 paragraph 1 item 11 of the Agreement
provides for the relevant period which is the period of suffering, i.e. the period from 18
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September 1991 to 23 December 1996 shall be acknowledged as basis for a payment of
cash allowance. Moreover, Article 4 paragraph 1 of the Agreement provides inter alia
that the Contracting States agree that the persons who became the victims of war in the
period during the defense of the Contracting States’ sovereignty (the period of suffering)
under Article 1(1) (...). In that regard is also Article 4, paragraph 1 of the Contract that,
inter alia, provides that the Contracting States agree that the persons who became the
victims of war in the period during the defense of the Contracting States’ sovereignty
(the period of suffering) under Article 1(1 (...). The Bosniac Caucus holds that the ,,big
issue” arises as to whose sovereignty is implied herein when it is referred to the defense
of 18 September 1991 considering that Bosnia and Herzegovina was internationally
recognized on 6 April 1992, which is also the date considered as the beginning of the
war in BiH. Moreover, the Bosniac Caucus finds that shifting of ,,the period of suffering”
to 18 September 1991 results in additional liabilities of the Disability Insurance Funds
in Bosnia and Herzegovina. The Bosniac Caucus finally concludes that the definition of
the period of suffering is ,,inconsistent with the internationally recognized and generally
known facts”.

7. Ttisallegedinitem Il of the Statement that the Constitution of Bosnia and Herzegovina
provides in Article 1(d) that citizens of Bosnia and Herzegovina may hold the citizenship of
another state, provided that there is a bilateral agreement, approved by the Parliamentary
Assembly in accordance with Article 1V(4)(d), between Bosnia and Herzegovina and that
state governing this matter. As there is not yet any bilateral agreement on dual citizenship
between Bosnia and Herzegovina and the Republic of Croatia, no citizen of BiH would be
able to exercise the rights under this Agreement without violating the Constitution of BiH
and the beneficiaries are put in a position of legal uncertainty.

8. The Bosniac Caucus alleges in item IV of the Statement that under Article 1(1)
subparagraphs 7 and 8 of the Agreement, the persons who are entitled to the relevant
right are subject to holding the citizenship of the Republic of Croatia. In that respect the
Bosniac Caucus alleges that Article 65 of the Law on the Rights of Veterans provides that
assistance shall be provided for certain veterans’ categories (disabled persons, the families
of killed defenders, etc.) and that no parts of the Armed Forces (BiH Army, Croat Defense
Council, etc.) are mentioned in that Article. The Bosniac Caucus further alleges that the
aforementioned provision would result in discrimination against the members of same
veterans’ categories, persons who hold a citizenship of the Republic of Croatia and who
were members of another parts of the Armed Forces of Bosnia and Herzegovina and that
the Agreement which discriminates against the citizens of Bosnia and Herzegovina must
not be ratified.

18
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9.  Thereupon, in accordance with Article 134(3) of the Rules of Procedure of the House
of Peoples, the deliberation relating to granting consent to the ratification of the Agreement
was terminated and the discussion regarding the Statement was opened. In accordance
with Article 135(1) of the Rules of Procedure of the House of Peoples, the Croat Caucus
to the House of Peoples expressed its disagreement with the Statement during the session
and filed an Objection on 10 March 2006. The Objection was registered under no. 02-50-
1-15-54/06. 1t is stated in the Objection that the legal basis for concluding the Agreement
is contained in Articles 62 and 65 of the Law on the Rights of Veterans and that the
Agreement has passed all necessary procedures pertinent to the process of concluding
international contracts and agreements in Bosnia and Herzegovina, which means that it
has not been disputed by either the Presidency of BiH or Council of Ministers of BiH
or the House of Representatives of the Parliamentary Assembly of BiH and that the
Agreement has already been ratified by the Assembly of the Republic of Croatia. As to the
challenged Article 4 paragraph 1, Article 5 paragraph 1 and Article 8 of the Agreement,
the Croat Caucus alleges in the Objection that the allegations expressed in the Statement
are unfounded as the persons who were the members of Croat Defense Council who
suffered in the territory of BiH, exercise their rights in accordance with the regulations of
BiH, with no threat to anybody’s vital national interests as this implies only the individual
human rights.

10. As to the challenged Article 14 paragraph 2 of the Agreement, it is alleged in the
Objection that the application of this provision might not additionally burden the Disability
Insurance Funds in BiH because it implies no citizens of another country but the citizens
who exercise their rights on the basis of the Law on the Rights of Veterans. According to
the Objection, the allegations relating to the disputed period of suffering are unfounded
as that period has been established in accordance with Article 2 of the Law on the
Rights of Veterans. Moreover, the objection that the citizens of BiH are not allowed dual
citizenship prior to the entry into force of the international agreement on dual citizenship
are unfounded as the time limit for the process of concluding bilateral agreements on dual
citizenship until 2012 is provided for by the decision of the High Representative for BiH
in order to convalidate all dual citizenships acquired by BiH citizens in various countries.

11. According to the Objection, the allegations relating to the discrimination against
certain veterans’ categories are unfounded as Article 62 paragraph 3 of the Law on the
Rights of Veterans provides that the Agreement applies to the members of the Croat
Defense Council whose units had the members of all three constituent peoples and
members of ,,Others”. Finally, the Croat Caucus concludes that that the issue involves
,»a clear and transparent assistance to the mentioned veterans’ population” and that the
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Agreement is based on the Contracting States’ determination and provisions of the Law
on the Rights of Veterans. The Croat Caucus therefore sees no destructiveness to a vital
national interest of any people in BiH or harm for BiH because it involves the funds
designated for financial assistance from the budget of the Republic of Croatia

12. Having filed the Objection, the Caucuses in the House of Peoples, in accordance with
Article 136 paragraph 1 of the Rules of Procedure of the House of Peoples, appointed
one member to the Joint Commission from each of the Caucuses. The Joint Commission
composed of Mr. Halid Genjac (the Bosniac Caucus), Mr. Velimir Juki¢ (the Croat Caucus)
and Mr. Vinko Radovanovi¢ (the Serb Caucus) met on 15 March 2006 but without finding
a solution. It concluded that the whole case would be referred to the Constitutional Court
of Bosnia and Herzegovina for further proceedings. On 16 March 2006, the applicant filed
a request with the Constitutional Court of Bosnia and Herzegovina in accordance with
Article IV(3)(f) of the Constitution of Bosnia and Herzegovina.

III. Relevant Law

13. The relevant provisions of the Constitution of Bosnia and Herzegovina read as
follows:

Article 4
3.(..)

(e) Proposed decision of the Parliamentary Assembly may be declared to be
destructive to a vital national interest of the Bosniac, Croat, or Serb people by a majority
of, as appropriate, the Bosniac, Croat, or Serb Delegates selected in accordance with
paragraph 1 (a) above. Such a proposed decision shall require for approval in the House
of Peoples a majority of the Bosniac, of the Croat, and of the Serb Delegates present and
voting.

(f) When a majority of the Bosniac, of the Croat, or of the Serb Delegates objects
to the invocation of paragraph (e), the Chair of the House of Peoples shall immediately
convene a Joint Commission comprising three Delegates, one each selected by the
Bosniac, by the Croat, and by the Serb Delegates, to resolve the issue. If the Commission
fails to do so within five days, the matter will be referred to the Constitutional Court,
which shall in an expedited process review it for procedural regularity.

()

14. The relevant provisions of the Constitution of the Republika Srpska read as follows:
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Amendment LXXVII

The vital national interests of the constituent peoples are defined in the following
manner:

()
- the equal rights of the constituent peoples in decision making process;

- education, religion; language; promotion of culture, tradition and cultural heritage;
(...)

15. The relevant provisions of the Constitution of the Federation of Bosnia and
Herzegovina read as follows:

Amendment XXXVII
Definition of vital national interest

The vital national interests of the constituent peoples are defined in the following
manner:

()
- the equal rights of the constituent peoples in decision making process;

- education, religion; language; promotion of culture, tradition and cultural heritage;
(...)

16. The relevant provisions of Law on Rights of the Veterans and their Families
(Official Gazette of the F BiH nos. 33/04 and 56/05) read as follows.

Article 2 paragraph 1

For the purposes of this Law, veterans shall be the members of the Army of Bosnia
and Herzegovina, Croat Defense Council and police of the competent body of internal
affairs (,,the Armed Forces”’) who participated in defense of Bosnia and Herzegovina (the
beginning of the aggression on the Municipality of Ravno) from 18 September 1991 to 23
December 1996 (...).

Article 62 paragraph 3

With the exception of paragraphs 1 and 2 of this Article, the payment of compensation
to the members of the Croat Defense Council (Croat Defense Council) according to the
regulations relating to the protection for disabled veterans applicable until the date of
entry into force of this Law shall cease on the date of entry into force of the Agreement
on cooperation Bosnia and Herzegovina and the Republic of Croatia regarding the
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rights of victims of war in Bosnia and Herzegovina, relating to the previous members
of the Croat Defense Council and their families, which is to be concluded not later than
31 December 2005.

Article 65

The funds obtained as a financial support to the state or to an individual and intended
for personal incomings of certain veterans’ categories, may be used according to the
donor’s choice.

The use of the funds under paragraph 1 of this Article shall be regulated by
international agreement between Bosnia and Herzegovina and the donor state.

17. The Law on the Procedure of Concluding and Implementing International
Agreements (Official Gazette of BiH no. 63/00) in its relevant part reads as follows:

Article 16

The Parliamentary Assembly of Bosnia and Herzegovina makes decision on giving
previous approval for ratification of any international agreement.

Article 19

The provisions of the Law on External Debt (...), Law on Treasury of the Institutions
of Bosnia and Herzegovina (...) and this Law shall apply to the negotiation and concluding
international agreements with which Bosnia and Herzegovina takes over credit and other

financial liabilities.

18. The Agreement between Bosnia and Herzegovina and the Republic of Croatia
on Cooperation in terms of the Rights of Victims of War in Bosnia and Herzegovina,
who werw members of the Croat Defense Council and members of their families in
its relevant part reads as follows:

Article 1
(1) The meanings of the terms used in this Agreement are as follows:
(...) 7., persons”

Members of Croat Defense Council (Croat Defense Council) that were injured in
the territory of Bosnia and Herzegovina and thus, acquired status of the war invalid, on
the basis of being injured or detained if they were citizens of the Republic of Croatia;

8. ,,family members”
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- spouse, children born during marriage outside of marriage, adopted children and
step children(members of close family), parents, step father, step mother and adoptive
parent of the killed, detained or missing member of Croat Defense Council, provided they
were citizens of the Republic of Croatia,

- the following is considered close family member: common-law spouse of the killed,
detained or missing Croat Defense Council member who has child with the Croat Defense
Council member and who, until his/her getting killed, death, detainment or disappearance
used to live with him in the mutual household for at least three years, provided he is citizen
of the Republic of Croatia while status of the common law marriage is determined in
extrajudicial court proceedings; (...)

11. ,,period of suffering”

- the period from 18 September 1991 to 23 December 1996 that is acknowledged as
basis for a payment of cash allowance (...)

13. ,, confirming status”

- acknowledging degree of physical disability to the persons from item 7 of this
paragraph;
- acknowledging status of family members from item 8 of this paragraph (...)

Article 4

(1) The Contracting States agree that the persons who became the victims of war
in the period during the defense of the Contracting States’ sovereignty (the period of
suffering) under Article 1(1) subparagraphs 7 and 8 of this Agreement, and who acquired
their right to pension under the regulations of the Republic of Croatia, shall exercise
their rights under Article 2 of this Agreement from the date of the entry into force of this
Agreement and under the legal regulations of Bosnia and Herzegovina.

(2) The Republic of Croatia is obliged to pay pension to the persons from paragraph
(1) of this Article from the day of entry into force of this Agreement.

Article 5

(1) Bosnia and Herzegovina shall be obliged to confirm a status of the person, which
is established by the legally valid ruling of the Republic of Croatia, by way of recognizing
the right to the persons under Article 1(1) subparagraphs 7 and 8 of this Agreement in
accordance with its legal regulations.

(2) Bosnia and Herzegovina shall be obliged to submit to the Republic of Croatia,
legally valid rulings on the recognized right in accordance with its regulations for members
of Croat Defense Council from Article 1, paragraph (1), items 7 and 8 of this Agreement.

23



Bulletin of the Constitutional Court of Bosnia and Herzegovina, no. 2

Article 6

(1) Republic of Croatia shall be obliged to terminate the procedure of recognizing
the right to pension in accordance with the provisions of the valid Law on Rights of Croat
War Veterans from the Homeland War and their families’ members and in accordance with
the provisions of this Agreement to the persons from Article 1, paragraph (1) item 7 of
this Agreement that, until taking into force of this Law, submitted requests for recognizing
rights from disability insurance on the basis of partial or total loss of ability to work,
that is, those persons that have already gone through the procedure of medical expertise
with regard to the assessment of their ability to work, in accordance with previous legal
regulations on right of Croat war veterans.

(2) Republic of Croatia shall be obliged to pay, to the persons from Article 6,
paragraph (1) of this Agreement, the differential amount between monthly amount of the
personal disability allowance obtained on the basis of legally valid ruling of the competent
authority of Bosnia and Herzegovina and monthly amount of disability pension that the
same person would realize on the basis of the rights in the Republic of Croatia.

(3) The provisions from this Article shall be appropriately applied to persons from
Article 1, paragraph (1), item 7 of this Agreement that submit the request from paragraph
(1) of this Article within 30 days from the day of entering into force of this Law.

(4) Republic of Croatia shall be obliged to terminate the procedure of recognizing
right to pension of the killed or exhumed members of Croat Defense Council that were
killed in offering direct armed resistance and it shall be obliged to pay, to the persons
from Article 1, paragraph (1), item 8 of this Agreement, the differential amount between
the monthly amount of the family disability pension, obtained on the basis of the legally
valid ruling of the competent authority of Bosnia and Herzegovina and monthly amount
of disability pension that the same person would acquire in accordance with the regal
regulation in the Republic of Croatia (...)

Article 9

Persons from Article 1, paragraph (1), items 7 an 8 of this Agreement shall have
right to health care in accordance with the legal regulations and to the expenses of the
contracting state in the territory of which he/she gets medical treatment.

Provisions of paragraph (1) of this Article shall be equally applied to members of the
family of beneficiaries.

The provisions of paragraph (1 and 2) of this Article shall be equally determined
by the special implementing regulation of the Ministry of Health and Social Welfare in
the Republic of Croatia and the authorities of the competent Ministry in Bosnia and
Herzegovina.
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Article 14

(1) Payment in cash, in accordance with provisions of this Agreement shall be
determined and paid in the currency that is valid in that contracting state.

(2) Payments of allowances under paragraph 1 of this Article to the persons under
Article 1(1) subparagraphs 7 and 8 of this Agreement, who are residents of the other
Contracting State, shall be paid in internationally recognized currency. (...).

IV. Admissibility

19. The request was submitted by the Chair of the House of Peoples. Therefore, the
request meets the admissibility requirement as to the authorized person to submit a request
to the Constitutional Court. With regard to remaining admissibility requirements, the
Constitutional Court deems that they depend on the interpretation of the jurisdiction of
the Constitutional Court provided under Article IV(3)(f) of the Constitution of Bosnia and
Herzegovina.

20. The Constitutional Court recalls that the substance of the jurisdiction of the
Constitutional Court laid down in Article IV(3)(f) of the Constitution of Bosnia and
Herzegovina is the resolution of ,,procedural regularity” arising out of a request of the
House of Peoples. A purposeful and systematic interpretation of the provisions of Article
IV(3) of the Constitution of Bosnia and Herzegovina should be used in the first place in
order to conceive the meaning of the term of ,,procedural regularity”.

21. Pursuant to Article 1V(4)(d) of the Constitution of Bosnia and Herzegovina and
Article 16 of the Law on the Procedure of Concluding and Implementing International
Agreements, the Parliamentary Assembly shall have the responsibility for deciding
whether to consent to the ratification of agreements. According to Article IV(3)(d) of
the Constitution of Bosnia and Herzegovina, the Parliamentary Assembly shall adopt all
decisions in both chambers by majority of those present and voting (...). If a majority vote
does not include one-third of the votes of Delegates or Members from the territory of each
Entity, the Chair and Deputy Chairs shall meet as a commission and attempt to obtain
approval within three days of the vote. If those efforts fail, decisions shall be taken by a
majority of those present and voting, provided that the dissenting votes do not include
two-thirds or more of the Delegates or Members elected from either Entity.

22. According to Article IV(3)(e) of the Constitution of Bosnia and Herzegovina, a
proposed decision of the Parliamentary Assembly may be declared to be destructive to a
vital national interest of the Bosniac, Croat, or Serb people by a majority of, as appropriate,
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the Bosniac, Croat, or Serb Delegates. A decision can be declared destructive by referral of
the Caucus of one people (at least three candidates) to Article IV(3)(e) of the Constitution
of Bosnia and Herzegovina. The consequence of that is a stricter voting criterion compared
to the criterion set out in Article IV(3)(e), more precisely such a proposed decision shall
require for approval in the House of Peoples a majority of the Bosniac, of the Croat and
of the Serb Delegates present and voting. The continuation of parliamentary procedure
is provided in that way regardless of the statement with respect to the destructiveness to
the vital national interest of one constituent people, although in accordance with stricter
democratic requirements because the notion of parliamentary majority appears in another
dimension. If the House of Peoples does not obtain the required majority, the law may not
be passed in the House of Peoples since it has not obtained its confidence.

23. Should there be no voting since a majority of the Bosniac, of the Croat, or of the
Serb Delegates objects to the invocation of paragraph 1V (3)(e), the Chair of the House
of Peoples shall immediately convene a Joint Commission comprising three Delegates,
one each selected by the Bosniac, by the Croat, and by the Serb Delegates, to resolve
the issue. If the Commission fails to do so within five days, the matter will be referred to
the Constitutional Court, which shall in an expedited process review it for procedural
regularity. It means that after objecting to the invocation of Article IV(3)(e) of the
Constitution of Bosnia and Herzegovina, the procedure of voting on the proposed decision
shall be suspended and the House of Peoples shall act in accordance with Article IV (3)(f)
of the Constitution of Bosnia and Herzegovina.

24. It follows from the quoted provisions that the procedure of protection of vital national
interest of one people is clearly and precisely stipulated by the quoted provisions. This
procedure must be complied with. The role of the Constitutional Court should be the
control of whether the aforementioned procedure is being followed if that is requested
from the Court. On the other hand, it clearly follows from the cited provisions that this
type of dispute arises out of a situation in which the representatives of constituent peoples
cannot reach an agreement on whether a decision is destructive to the vital national
interest of one of the peoples. This results in a blockage of the work of the Parliamentary
Assembly since the proposed decision cannot get the confidence of a majority of delegates
of certain people. In this regard, the role of the Constitutional Court as the highest state
court and guardian of the Constitution of Bosnia and Herzegovina (Article VI(3) of the
Constitution of Bosnia and Herzegovina) is to contribute to de-blocking the work of the
Parliamentary Assembly of Bosnia and Herzegovina by its decision on the merits, if the
Parliamentary Assembly is not capable to overcome the problem by itself. This procedure
is urgent since the prompt intervention of the Constitutional Court is necessary to enable
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the work of the legislative body. This second role of the Constitutional Court, i.e. adoption
of the decision on the merits regarding whether or not the decision is destructive to the
vital national interest of one people, is very important in a situation when the state needs
a decision to regulate certain field, whereas voting on that decision is blocked by the
objection raised with regard to a vital national interest of one people.

25. The protection of vital national interests of one people mechanism is very important in
the states with multiethnic, multilingual and multi-religious communities or communities
which are distinctive due to their differences. On the other hand, each invocation of vital
national interest has for a consequence a stricter criterion for adoption of general acts
(Article IV(3)(e) of the Constitution of Bosnia and Herzegovina) or, as a last resort,
procedure before the Constitutional Court. The consequences are the interruption of
parliamentary procedures, which may have an adverse effect on the work of the legislative
body and functioning of the state. For that reason, as established by the Constitutional
Court in the following decisions: U 2/04 (28 May 2004, Official Gazette of BiH no. 98/04,
paragraph 18) and U 8/04 (25 June 2004, Official Gazette of BiH no. 40/04, paragraph
22), the procedure under Article IV(3)(f) of the Constitution of Bosnia and Herzegovina
should be invoked if there is a reason for the opinion that the proposed decision of the
Parliamentary Assembly is destructive to the vital national interest of constituent peoples
or if there is a serious controversy in opinions or a doubt about whether the procedures
from Article IV(3)(e) and (f) have been complied with.

26. In the case at hand, the request and the Statement of Bosniac Caucus contain several
reasons for which it is considered that consenting to ratification of the Agreement is
destructive to the vital national interest of the Bosniacs. The reasons essentially pertain
to placing additional burden on disability insurance funds in Bosnia and Herzegovina
by acknowledging the status and rights in the Republic of Croatia, in which case there
would be no possibility for the authorities of Bosnia and Herzegovina to control these
funds although they would be obliged to recognize the status and rights established in that
way. Also, the Statement raises a question of discrimination against certain categories of
war veterans’ population in Bosnia and Herzegovina because the Agreement applies only
to the citizens of the Republic of Croatia who used to be the members of Croat Defense
Council. The question of legal security is also raised due to non-existence of bilateral
agreements on dual citizenship. The Statement also questions the period of war hardships
(18 September 1991 through 23 December 1996).

27. The Constitutional Court holds that the request is sufficiently reasoned to meet this
admissibility requirement as well. It follows from the analysis of procedural regularity
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that the Statement of the Bosniac Caucus no. 02-50-1-15-54/06 of 10 March 2006, was
signed by all five delegates, namely Messrs. Osman Brka, Hasan Cengi¢, Halid Genjac,
Hilmo Neimarlija and Mustafa Pamuk. The Objection of the Croat Caucus no. 02-50-1-
15-54/06 of 10 March 2006 was signed by all five delegates, namely: Messrs. Anto Spajic,
Velimir Juki¢, Tomislav Limov, Branko Zrno and Ilija Filipovi¢. The Joint Commission
was formed at the session of the House of Peoples on 10 March 2006 consisting of
Messrs. Halid Genjac, Velimir Juki¢ and Vinko Radovanovi¢. The Joint Commission met
on 15 March 2006 and was in session for one day, but as it did not find any solution, it
decided to refer the whole case to the Constitutional Court for further procedure. The
applicant submitted a request to the Constitutional Court on 16 March 2006 along with
the following attachments: unverified transcript of the Agreement in question, a part of
unauthorized transcript of the continuation of the 54" session of the House of Peoples,
unauthorized transcript from the session of the Joint Commission, as well as the text of
the Law on the Rights of Croat War Veterans, in accordance with Article 21 of the Rules
of the Constitutional Court.

28. The Constitutional Court established that the request was submitted by an
authorized person, that the procedural regularity in the sense of Article IV(3)(e) and (f)
of the Constitution of Bosnia and Herzegovina was complied with and that the formal
requirements under Article 16(2) of the Rules of the Constitutional Court were met.

29. It follows that the request is admissible.

V. Merits

30. The applicant requested the review of procedural regularity or more precisely
finding out whether there were constitutional grounds for the statement that consenting
to ratification of the Agreement was destructive to vital national interest of the Bosniac
people. In order to examine this request, the Constitutional Court first has to define the
term of ,,vital national interest” within the meaning of Article IV(3)(f) of the Constitution
of Bosnia and Herzegovina.

31. The Constitutional Court recalls that the Statement of Bosniac Caucus on the
destructivity of vital national interest of the Bosniac people raises in particular the
following substantial issues: a) the Agreement will impose new obligations on Bosnia
and Herzegovina including financial and other forms of assistance to the persons who
have already established or are about to establish their status regarding the said rights in
the Republic of Croatia in accordance with its respective laws, which does not mean that
the assistance will be provided for disability insurance funds, but that these funds will
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be additionally burdened; b) the period of war sufferings, as defined by the Agreement,
places additional burden on disability insurance funds because it is related to the period
prior to the official beginning of the war in Bosnia and Herzegovina and prior to the
international recognition of the sovereignty of Bosnia and Herzegovina as a state; ¢) non-
existence of bilateral agreement on dual citizenship between Bosnia and Herzegovina and
Republic of Croatia restricts the exercise of rights regulated by the Agreement; d) the issue
is raised with regards to the discrimination of citizens of the Republic of Croatia who were
the members of another units of the Armed Force of Bosnia and Herzegovina in relation
to those who were the members of the Croat Defense Council.

32. Havingregard to the aforesaid, the Constitutional Court should examine whether each
of the raised issues represents the issue of vital national interest of one of the constituent
peoples of Bosnia and Herzegovina, and if that be the case, whether it is destructive to the
respective vital national interest.

V.1. Notion of vital national interest of constituent people

33. With reference to the fact that there is no definition of ,,vital national interest” in
the Constitution of Bosnia and Herzegovina, the Constitutional Court was previously
refusing to define or to additionally enumerate the elements that constitute vital national
interests of constituent peoples. On the other hand, the Constitutional Court enumerated
several factors shaping the perception of the mentioned term (see the Decision of the
Constitutional Court in case U 4/02, paragraph 31, ff). First, the notion of vital national
interest is the functional category which cannot be viewed separately from the notion
»constituency of peoples” whose vital national interests are protected under Article IV(3)
(e) and (f) of the Constitution of Bosnia and Herzegovina. The last line of the Preamble
of the Constitution of Bosnia and Herzegovina defines Bosniacs, Serbs and Croats as
»constituent peoples (along with Others), and citizens of Bosnia and Herzegovina”. In
its Third Partial Decision U 5/98 (Decision of 7 January 2000, Official Gazette of Bosnia
and Herzegovina no. 23/00, paragraph 52), the Constitutional Court concluded that
however vague the language of the Preamble of the Constitution of BiH may be due to
this lack of definition of the status of Bosniacs, Croats, and Serbs as constituent peoples,
it clearly designates all of them as constituent peoples, i.e. as peoples. Furthermore, the
Constitutional Court concluded that taken in conjunction with Article I of the Constitution,
the text of the Constitution of BiH thus distinctly distinguishes constituent peoples from
national minorities with the intention of affirming the continuity of Bosnia and Herzegovina
as a democratic multi-ethnic state (ibid, paragraph 53). In connection therewith, one may
conclude that the notion of constituent status of peoples is not an abstract notion but it
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incorporates certain principles without which a society with differences protected under
its respective constitution could not function efficiently (Decision of the Constitutional
Court no. U 4/02, paragraph 33). Accordingly, the term ,,constituent status” has a direct
effect on the term of ,,vital national interest” (see the decision of Constitutional Court that
has been already cited, no. U 8/04, paragraph 30) and, therefore, the proposed decision
of the Parliamentary Assembly that affects the ability of the state to function efficiently
while protecting such differences is more likely to affect the vital national interests of a
constituent people than other proposed decisions (see the Decision of the Constitutional
Court no. U 10/05 of 22 July 2005).

34. Furthermore, the meaning of ,,vital national interest” is partially interpreted by Article
1(2) of the Constitution of Bosnia and Herzegovina, which provides that Bosnia and
Herzegovina shall be a democratic state, i.e. ,,that democratic governmental institutions
and fair procedures best produce peaceful relations within a pluralist society” (line 3 of the
Preamble). In connection with the aforesaid, the interest of constituent peoples to participate
in full capacity in the government system and in the activities of public authorities may be
viewed as a vital national interest. The Constitution of Bosnia and Herzegovina contains
the provisions in this regard wherein it is stated that officials appointed to positions in the
institutions of Bosnia and Herzegovina shall be generally representative of the peoples
of Bosnia and Herzegovina (Article IX(3)). The Constitution of Bosnia and Herzegovina
also imposes the quota-based system in determining the composition of the House of
Peoples (Article IV(1)), appointment of the Chair and Vice-Chair of two chambers of
the Parliamentary Assembly (Article IV(3(b)), composition of the Presidency of Bosnia
and Herzegovina (Article V) and the first composition of the Management Board of the
Central Bank of Bosnia and Herzegovina (Article VII, paragraph 1, item 2). In addition to
the quota-based system, Article IV(1)(b) of the Constitution of Bosnia and Herzegovina
set forth the decision-making process in the House of Peoples conditioning it with
minimum presence and representation of delegates of each constituent people. Finally,
Article IV(3)(e) and (f) and Article V(2)(d) of the Constitution of Bosnia and Herzegovina
introduce the principle of protection of the vital national interest of constituent peoples as
an additional safeguard of constitutional protection.

35. The meaning of these safeguards was interpreted by the Constitutional Court in the
aforementioned Decision no. U 5/98, underlining therein that it is a generally recognized
principle to be derived from the list of international instruments in Annex I to the Constitution
of BiH that a government must represent the whole people belonging to the territory without
distinction of any kind, thereby prohibiting — in particular according to Article 15 of the
Framework Convention on the Protection of National Minorities which is incorporated
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into the Constitution of BiH through Annex I — a more or less complete blockage of its
effective participation in decision-making processes. Since effective participation of
ethnic groups is an important element of democratic institutional structures in a multi-
ethnic state, democratic decision-making would be transformed into ethnic domination
of one or even more groups if, for instance, absolute and/or unlimited veto-power would
be granted to them, thereby enabling a numerical minority represented in governmental
institutions to forever endures its will on the majority (ibid, paragraph 55). Accordingly, the
Constitutional Court infers that efficient participation of constituent peoples in adopting
political decisions in terms of prevention of absolute domination of one people over the
other one represents the vital national interest of each constituent people.

36. Finally, the issue of interpreting the notion of ,.efficient participation of constituent
peoples in state authorities”, by applying it outside of the constitutional provisions quoted
above, should be applied functionally and in line with Article IX(3) of the Constitution
of Bosnia and Herzegovina, according to which officials appointed to positions in the
institutions of Bosnia and Herzegovina shall be generally representative of the peoples
of Bosnia and Herzegovina. On the one hand, this means that the state authorities should,
in principle, be a representative reflection of advanced co-existence of all peoples in
Bosnia and Herzegovina, including minorities and others. On the other hand, ,efficient
participation of constituent peoples in the authorities”, if it falls outside the constitutional
framework, must never be carried out or imposed at the expense of efficient operation
of the state and its authorities. To that end, the Constitutional Court reasoned that no
provision of the Constitution allows for the conclusion that these special rights for the
representation and participation of the constituent peoples in the institutions of BiH
may be applied also for other institutions or procedures. On the contrary, insofar as
these special collective rights might violate the non-discrimination provisions, [...] they
are legitimized solely by their constitutional rank and therefore have to be narrowly
construed. In particular, it cannot be concluded that the Constitution of BiH provides for
a general institutional model which could be transferred to the Entity level or that similar,
ethnically-defined institutional structures on an Entity level need not meet the overall
binding standard of non-discrimination according to Article 1(4) of the Constitution of
BiH or the constitutional principle of collective equality of constituent peoples (ibid, item
68). Accordingly, a correct conclusion to be inferred from this is that this is the only
way to establish a compromising relationship between constituent people affiliation and
declaring oneself as a citizen.

37. In addition to the constitutional element of ,,effective participation of the constituent
peoples in the state bodies”, the Constitutional Court has repeatedly considered the issue
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of collective rights of the constituent peoples. Accordingly, the Constitutional Court has
concluded that a vital national interest of the constituent peoples implies the protection
of various rights and freedoms, which provide a significant support in securing that the
constituent people may present their interests within a framework of collective equality and
participation in state functioning. In addition to being the constitutional right (see Article
II(4) of the Constitution of Bosnia and Herzegovina in conjunction with Articles 1(4)),
II(3)(m) and 1I(5) of the Constitution of Bosnia and Herzegovina, the European Charter
For Regional or Minority Language and the Fourth Partial Decision of the Constitutional
Court no. U 5/98 of 18 and 19 August 2000, published in Official Gazette of BiH no.
36/00, paragraph 34), the freedom to use one’s own language in participation and access
to education, information and ideas expressed on that language falls within the scope of
vital national interests (see the above-cited Decision of the Constitutional Court U 8/04,
paragraphs 38-41). The same includes the freedom to multicultural religious life (ibid.
paragraph 34; the Fourth Partial Decision of the Constitutional Court no. U 5/98 of 18 and
19 August 2000, paragraph 44).

38. Hence, though the Constitutional Court has already decided on the issues relating
to the protection of vital national interest, the Constitutional Court has never listed
elements of a vital national interest of any of the peoples. However, the Constitutional
Court has indicated that the notion of vital national interest implies functional category
that should be approached in this context. Therefore, in accordance with Article VI(3)(1)
of the Constitution of Bosnia and Herzegovina, the Constitutional Court safeguards the
Constitution and is limited thereof with regard to the functional interpretation. Actually,
in the consideration of any specific case, the Constitutional Court shall apply, within
the assigned constitutional framework, the values and principles essential to a free and
democratic society that incorporates, inter alia, the inherent dignity of every person and
accommodates a wide range of diversity in beliefs and respect for the cultural identity
of a person or groups as well as the confidence in social and political institutions that
are promoting the participation of individuals and groups in the society. On the other
hand, the protection of vital national interest must not imperil the state sovereignty and
its functionality, which is closely related to the neutral and essential notion of citizenship,
as the criterion of affiliation to a ,,nation”. In other words, the protection of vital national
interest must not lead to unnecessary disintegration of civil society, as the indispensable
element of modern statehood.

39. Finally, the Constitutional Court notes that the Constitutions of the Entities identically
define the notion of vital national interest of the constituent peoples so as, inter alia, it is
stated that equal rights of constituent peoples in the process of decision-making,; education,
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religion, language, promotion of culture, tradition and cultural heritage (see, Amendment
LXXVII to the Constitution of the Republika Srpska and Amendment XXXVII to the
Constitution of the Federation of Bosnia and Herzegovina). Although the Constitution of
Bosnia and Herzegovina does not contain such provision, the Constitutional Court deems
that the explicit language used in the Entities’ Constitutions is convincing in this context.

V.2. Existence of the vital national interest of the
Bosniac people relating to item I of the Statement

40. Article 4 paragraph 1 of the Agreement provides for that the persons who became the
victims of war in the period during the defense of the Contracting States’sovereignty, and
who were members of Croat Defense Council having the citizenship of the Republic of
Croatia, and who acquired the right to disability pension in the Republic of Croatia under its
legal regulations, shall acquire the right to disability allowance also under the regulations
of Bosnia and Herzegovina. Further, Article 5 of the Agreement stipulates that Bosnia
and Herzegovina shall be obliged fo confirm a status of the persons, which is established
by the legally valid ruling of the Republic of Croatia, by way of recognizing the right to
the persons in accordance with its legal regulations. Therefore, the Agreement provides
for automatism in relation to the recognition of the status and the rights of the persons
concerned in Bosnia and Herzegovina, including an additional obligation by Bosnia and
Herzegovina to submit the legally valid rulings on status recognition to the Republic of
Croatia (Article 5 paragraph 2). It is asserted in the Statement that such obligation of
the automatic status and right recognition is destructive to a vital national interest of the
Bosniac people and especially in view of the fact that the Agreement implies the persons
who became the victims of war in the period during the defense of the Contracting States’
sovereignty.

41. With regard to the allegations under item I of the Statement, the Constitutional Court
observes that, in the present case, there is no issue regarding additional obligations being
imposed to Bosnia and Herzegovina by the international agreement but the Agreement
involves assistance to the citizens of Bosnia and Herzegovina who are also holding
citizenship of another country, i.e. in the instant case the Republic of Croatia. Actually,
by an analysis of the Agreement’s provision, the Constitutional Court considers that the
present case involves the recognition of right in the Republic of Croatia to those who had
such right already recognized in Bosnia and Herzegovina. Only those citizens of Bosnia
and Herzegovina, whose right to the disability pension has been already recognized under
the regulations of Bosnia and Herzegovina, may realize their right to disability pension in
the Republic of Croatia if they were members of Croat Defense Council or members of
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their families and if in possession of the Republic of Croatia’s citizenship. Therefore, only
to these persons and under the above conditions, shall the Republic of Croatia recognize
the right to disability pension and shall pay the difference between such pension and the
previously established disability allowance realized in Bosnia and Herzegovina.

42. In view of the aforementioned and taking into account the notion of vital national
interest as stated in paragraphs 33-39 of the present Decision, the Constitutional Court
finds the allegations under item I of the Statement as ill-founded. In addition, no issue
arises under Article 4 and Article 5 paragraph 1 and, consequently, Article 8 and Article
14 paragraph 2 of the Agreement that would be of vital national interest of any of
the constituent peoples and, in the present case, of the Bosniac people in Bosnia and
Herzegovina.

V.3. Existence of the vital national interest of the
Bosniac people relating to item II of the Statement

43. Under item II of the Statement it is alleged that granting of consent for ratification
of the Agreement in relation to Article 1 paragraph 1 subparagraph 11 of the Agreement,
which defines the period of suffering, would be destructive to a vital national interest of the
Bosniac people. The Constitutional Court notes that that Article 2 of the Law on the Rights
of Veterans undisputedly defines this period in the same manner, as justifiably alleged
also in the Objection. Hence, the Constitutional Court cannot accept the allegations under
item II of the Statement that such period would increase the obligations of Bosnia and
Herzegovina inasmuch as the Agreement does not impose anything that has not already
been defined by the competent authorities in Bosnia and Herzegovina.

44. In view of the aforementioned and taking into account the notion of vital national
interest as stated in paragraphs 33-39 of the present Decision, the Constitutional Court
considers the allegations under item II of the Statement as ill-founded as no issue arises
under Article 1 paragraph 1 subparagraph 11 of the Agreement that would be of vital
national interest of any of the constituent peoples and, in the present case, of the Bosniac
people in Bosnia and Herzegovina.

V.4. Existence of the vital national interest of the
Bosniac people relating to item III of the Statement

45. Under item III of the Statement it is asserted that the absence of a bilateral agreement
on dual citizenship between Bosnia and Herzegovina and the Republic of Croatia would
prevent the exercise of the rights regulated by the Agreement. With regard to this allegation,
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the Constitutional Court considers the Objection justified as to the statement that the lack
of a bilateral agreement on dual citizenship between Bosnia and Herzegovina and the
Republic of Croatia place no obstacle to enforcement of this Agreement. Particularly, as
correctly indicated by the Objection, the time limit for the process of concluding such
agreement is 2012 and, by Article 62 paragraph 3 of the Law on the Rights of Veterans,
the obligation to conclude international agreement relating to the protection of disabled
veterans has already been provided for, i.e. before a bilateral agreement on dual citizenship
enters into force.

46. In view of the aforementioned and taking into account the notion of vital national
interest as stated in paragraphs 33-39 of the present Decision, the Constitutional Court
considers the allegations under item III of the Statement as ill-founded as there is no
indications that the absence of a bilateral agreement on dual citizenship between Bosnia
and Herzegovina and the Republic of Croatia rises the issue that would be of vital national
interest of one of the constituent people and, in the present case, the Bosniac people in
Bosnia and Herzegovina.

V.5. Existence of the vital national interest of the
Bosniac people relating to item IV of the Statement

47. Under item IV of the Statement it is alleged that the Agreement relates only to the
citizens of the Republic of Croatia who were members of Croat Defense Council, while
Article 65 of the Law on the Rights of Veterans and their Families provides for assistance
to certain veterans’ categories without mentioning parts of the Armed Forces, which Croat
Defense Council used to be part of. Thus, as stated under this item of the Statement, the
citizens of the Republic of Croatia who were members of other parts of the Armed Forces
have been discriminated against and, consequently, Bosnia and Herzegovina should not
ratify the Agreement which discriminates its citizens.

48. The Objection indicates that the allegations on discrimination are ill-founded and
especially those relating to the provision of Article 62 paragraph 3 of the Law on the
Rights of Veterans. In addition, it follows from the allegations stated in the Objection that
all three constituent peoples and the Others served in Croat Defense Council.

49. The Constitutional Court has already pointed out, in its Third Partial Decision
in the case no. U 5/98 111, paragraph 79, the principles for examination whether a law
demonstrates ,,discriminatory intent or effect”. The principles defined in the mentioned
Decision, which must be applied in deciding whether or not there is ,,discriminatory intent
or effect”, are the following:
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a) The law discriminates prima facie, i.e. in its explicit terms, by using criteria
such as language, religion, political or other opinion, national origin, association with
a national minority or any other status for the classification of categories of people
which will then be treated differently on that basis. However, it would lead to obviously
absurd results if every difference on those grounds were prohibited. There are situations
and problems that, on account of differences inherent therein, call for different legal
solutions; moreover, certain legal inequalities are sometimes needed to correct factual
inequalities. Hence, the European Court of Human Rights elaborated a standard of
interpretation, according to which the principle of equality of treatment is violated
if the distinction has no reasonable justification. The existence of such a justification
must be assessed in relation to the aim and effects of the measure under consideration.
Accordingly, a difference of treatment in the exercise of a right must not only pursue a
legitimate aim regarding the principles which normally prevail in democratic societies.
The non-discrimination provision is likewise violated when it is clearly found that there
is no reasonable relationship of proportionality between the means used and the aim
sought to be achieved. The principle of proportionality thus presupposes four steps of
consideration: whether there is a justified public aim, whether the means employed
can achieve a legitimate goal, whether the means are necessary, i.e. do they have the
minimum of relevance to achieve the aim, and finally, whether the burdens imposed are
proportional in comparison to the significance of the aim;

b) The law, although prima facie neutral, is administered in a discriminatory way;

¢) The law, although it is prima facie neutral and is applied in accordance with its
terms, was enacted with the purpose of discrimination, as follows from the law’s legislative
history, statements made by legislators, the law’s disparate impact, or other circumstantial
evidence of intent;

d) The effects of past de jure discrimination are upheld by respective public authorities
at all state levels, not only by their actions but also through their inaction.

50. First of all, the Constitutional Court points out that it is not within its competence
to ascertain the constitutionality of present or possible solutions of the Agreement in
the context of the requirements under Article IV(3)(f) of the Constitution of Bosnia and
Herzegovina. In assessing the mentioned arguments, the Constitutional Court is neither
obliged nor authorized by Article IV(3) of the Constitution of Bosnia and Herzegovina
to decide whether the proposed Agreement, if the decision on consent for ratification
were granted, would result in discrimination and thus violate the constitutional rights or
would be unconstitutional on some other grounds. If so, it would be possible to initiate the
proceedings so that the constitutional rights would be exercised in the ordinary manner.
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However, the Constitutional Court is not competent to ascertain the constitutionality
of present or possible solutions in the context of the requirements under Article IV(3)
(f) of the Constitution of Bosnia and Herzegovina (see, the above cited Decision of the
Constitutional Court no. U 10/05). This decision aims to give the final answer to the
question which neither the House of Peoples nor its Joint Commission were able to offer
and which primarily relates to the issue of the existence of vital national interest of one or
several constituent peoples and then, if established so, to the issue regarding the existence
of destructiveness of that particular vital national interest.

51. So as to determine whether the issue mentioned under item IV of the Statement in the
present case implies the issue of vital national interest of one constituent people in Bosnia
and Herzegovina, it should be first examined whether the provision of the Agreement,
wherein it is stated that the ,,persons” under this Agreement, the previous members
of Croat Defense Council and members of their families having the citizenship of the
Republic of Croatia, is discriminatory against other citizens of the Republic of Croatia in
Bosnia and Herzegovina who used to be members of other units of Armed Force, when
it comes to receiving the assistance from the Republic of Croatia, which is the subject
of this Agreement. If so, it might involve the issue of vital national interest of one or
several constituent peoples and after that it might be ascertained whether the issuance of
the decision granting of consent for ratification of Article 1 paragraph 1 subparagraphs 7
and 8 of the Agreement would be destructive to vital national interest of one or several
constituent peoples in Bosnia and Herzegovina. Therefore, the issue arises as to whether
such definition under the Agreement is prima facie discriminatory since it determines
affiliation of the citizens of the Republic of Croatia to certain parts of the Armed Forces?

52. The Constitutional Court points out that Article 62 paragraph 3 of the Law on the
Rights of Veterans provides for that the payment of compensation to the members of the
Croat Defense Council according to the regulations relating to the protection for disabled
veterans applicable until the date of entry into force of this Law shall cease on the date
of entry into force of the Agreement on cooperation Bosnia and Herzegovina and the
Republic of Croatia regarding the rights of victims of war in Bosnia and Herzegovina,
relating to the previous members of the Croat Defense Council and their families, and
which shall be concluded between Bosnia and Herzegovina. Therefore, the Federation of
BiH has regulated by its provision that the right of members of Croat Defense Council
and their families, relating to the protection for disabled veterans, shall be determined by
the Agreement with the Republic of Croatia. Consequently, it follows that the Agreement
pursues, in its definition of the persons entitled to the relevant right under Article 1
paragraph 1 subparagraphs 7 and 8, the legal regulation of the Federation of BiH.
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53. With regard to the aforementioned, the Constitutional Court points out that the
fact that the Agreement refers to those members of Croat Defense Council and their
family members that are, at the same time, citizens of the Republic of Croatia is not
a significant one. Actually, as it has already been said, this present case refers to the
international agreement between two equal, sovereign states and refers to the assistance
that one country, the Republic of Croatia, wants to give to another country, Bosnia
and Herzegovina, in resolving very delicate and important issues of the war victims’
disability rights. When concluding such agreements, contracting states enjoy wide margin
of appreciation and, although agreements must be in accordance with the valid legal
regulations of every contracting state, regulation of one state cannot impose any liability
to the other state. Interstate agreement may obligate contracting states in the scope and
manner that they mutually agree upon, in accordance with their regulations. In that regard,
the Republic of Croatia determined the assistance that it, with its sovereign will, wants
to give to the individuals in Bosnia and Herzegovina and also, indirectly to war veteran
disability funds, may be distributed to Croat Defense Council members and their families’
members that are, at the same time, its citizens. With regard to that, the Constitutional
Court has already indicated that funds, in accordance with Article 65 of the Law on Rights
of War Veterans may be used ,,in accordance with funds providers’ will”. By referring
this Article with previously stated liability from Article 62 paragraph 3 of the Law on the
Rights of Veterans of Croat Defense Council members through international agreement
and in accordance with wide margin of appreciation that the states enjoy in concluding
international agreement on providing assistance, the Constitutional Court does not find
anything that would point to the fact that the Agreement has ,,discriminating effect or
intention”.

54. On the basis of the aforementioned and taking into consideration the notion of vital
national interest, as stated in items 33-39 of this Decision, the Constitutional Court finds
assertions from item IV of the Statement as ill-founded and also finds that there is nothing
that would indicate that Article 1 paragraph 1 items 7 and 8 of the Agreement raises the
issue that would be of a vital national interest of one constituent people, in the instant case,
the Bosniac people in Bosnia and Herzegovina.

55. Pursuant to this Decision, the House of Peoples is obliged to continue and terminate
its blocked procedure of giving consent to the Agreement, under the procedure in Article
IV(3)(d) of the Constitution of Bosnia and Herzegovina.
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VI. Conclusion

56. The Constitutional Court concludes that the Statement of the Bosniac Caucus to
the House of Peoples of the Parliamentary Assembly of Bosnia and Herzegovina on the
destructiveness to a vital national interest of the Bosniac people in Bosnia and Herzegovina
failed to meet the requirements of procedural regularity under Article IV(3)(f) of the
Constitution of Bosnia and Herzegovina, since the Agreement on Cooperation between
Bosnia and Herzegovina and the Republic of Croatia in terms of the Rights of Victims of
War in Bosnia and Herzegovina, who were members of the Croat Defense Council and
members of their families, is not destructive to the vital national interest of the Bosniac
people in Bosnia and Herzegovina and the procedure for adoption should be carried out in
compliance with Article IV(3)(d) of the Constitution of Bosnia and Herzegovina.

57. Having regard to Article 61(1) and (5) of the Rules of the Constitutional Court, the
Constitutional Court decided as stated in the enacting clause of the present Decision.

58. Under Article VI(4) of the Constitution of Bosnia and Herzegovina, the decisions of
the Constitutional Court shall be final and binding.

Mato Tadié¢
President
Constitutional Court of Bosnia and Herzegovina
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SEPARATE DISSENTING OPINION OF JUDGE PALAVRIC

I give my separate opinion with reference to the Court’s majority decision in the
case no. U 7/06 and I consider that granting the consent to Article 1 paragraphs
7 and 8, Article 4 paragraph 1, Article 5, Article 8 and Article 14 paragraph 2 of
the Agreement on Cooperation between Bosnia and Herzegovina and the Republic of
Croatia regarding the rights of victims of war in Bosnia and Herzegovina, relating
to the previous members of the Croat Defense Council and their families (,the
Agreement”) is destructive to a vital national interest of the Bosniac people in Bosnia
and Herzegovina, as asserted in the Statement of the Bosniac Caucus of the House of
Peoples of the Parliamentary Assembly of Bosnia and Herzegovina. I also consider
that the procedure of granting the consent to ratification of the Agreement should be
carried out according to the procedure under Article IV(3)(e) of the Constitution of
Bosnia and Herzegovina.

In fact, Article 62 paragraph 3 of the temporary and final provisions of the Law on the
Rights of Veterans and their Families, cited in the Court’s Decision, Chapter: ,,Relevant
Law”, stipulates as follows ,,With the exception of paragraphs 1 and 2 of this Article, the
payment of compensation to the members of the Croat Defense Council (HVO) according
to the regulations relating to the protection for disabled veterans applicable until the date
of entry into force of this Law shall cease on the date of entry into force of the Agreement
on cooperation Bosnia and Herzegovina and the Republic of Croatia regarding the rights
of victims of war in Bosnia and Herzegovina, relating to the previous members of the
Croat Defense Council and their families, which is to be concluded no later than 31
December 2005.”

Article 65 paragraph 1 of this Law provides that the funds obtained as a financial
support to the state or to an individual and intended for personal incomes of certain
veterans’ categories may be used according to the donor’s choice, and paragraph 2 of the
same Article provides that the use of the funds under paragraph 1 of the above Article
shall be regulated by international agreement between Bosnia and Herzegovina and the
donor state.

It follows from the above provisions that the goal of the authorities of the Federation
of Bosnia and Herzegovina has been to resolve the issue of additional financial support
based on affiliation of the citizens of Bosnia and Herzegovina to the Croat Defense Council
(HVO), insomuch that the Agreement between the two states should have been concluded
to the end that the Republic of Croatia provided the financial assistance to the members
of Croat Defense Counicl (HVO) and their families, who were already the beneficiaries
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of the war veteran disability funds of Bosnia and Herzegovina, more precisely, of the
relevant funds of the Federation of Bosnia and Herzegovina.

However, instead of desired goal, the presented text of the Agreement between the
Republic of Croatia and Bosnia and Herzegovina stipulates as follows:

- Article 4 paragraph 1 provides that the two contracting states agree that the persons
who became the victims of war in the period during the defense of the Contracting States’
sovereignty (the period of suffering) under Article 1(1) subparagraphs 7 and 8 of this
Agreement, and who acquired their right to pension under the regulations of the Republic
of Croatia, shall exercise their rights under Article 2 of this Agreement (this implies the
rights contained in the regulations relating to the rights of war veterans and their families
in the Federation of BiH, the protection of disabled veterans in the Federation of BiH,
and the pension and disability insurance rights in the Federation of BiH), from the date
of the entry into force of this Agreement and under the legal regulations of Bosnia and
Herzegovina.

Indisputably, the persons under Article 1 paragraph 7 of the Agreement refer to the
members of the Croat Defense Council who were injured in the territory of Bosnia and
Herzegovina and thus acquired the status of the war invalid, on the basis of being injured
or detained, but only if they were the citizens of the Republic of Croatia. The offered
text of this provision does not refer to the members of the Croat Defense Council (HVO)
that are the citizens of Bosnia and Herzegovina who have been injured in the territory
of Bosnia and Herzegovina and thus have acquired the status of the war invalid, on the
basis of being injured or detained. Actually, the following wording ,,if they were citizens
of the Republic of Croatia;” cannot be understood as implying the citizens who hold dual
citizenship. If that were the case, the wording would be as follows: ,,if they have been the
citizens of Bosnia and Herzegovina and the Republic of Croatia” or, at least, ,,if they have
also been the citizens of the Republic of Croatia.”

The situation is same as to the persons mentioned under Article 1 paragraph 8 of
the Agreement. However, it is unclear whether family members of the killed, detained or
missing member of Croat Defense Council (HVO), the citizens of the Republic of Croatia,
should presently be the citizens of the Republic of Croatia or they had to be the citizens of
the Republic of Croatia during the ,,period of suffering”.

Obviously, this does not imply assistance but the obligation to be imposed on Bosnia
and Herzegovina!

Moreover, this obligation is accepted without meeting the requirements under
Article 19 of the Law on the Procedure of Concluding and Implementing International
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Agreements. In fact, although Bosnia and Herzegovina takes over financial obligations,
there is nothing to indicate the application of the provisions of the Law on External
Debt or the Law on Treasury of the Institutions of Bosnia and Herzegovina as well as of
other relevant provisions of the Law on the Procedure of Concluding and Implementing
International Agreements.

Consequently, I consider that the issue of imposing additional obligations on Bosnia and
Herzegovina by the agreement between two states intended to provide the assistance also to
the citizens of Bosnia and Herzegovina, and especially if it acknowledges only the citizens
of another contracting state as in the present case, as well as the issue of non-discrimination
against all persons in Bosnia and Herzegovina, do not include the vital national interest
of only one constituent people. On contrary, effective participation of the constituent
peoples in the decision-making process, aimed at the preservation of Bosnia and
Herzegovina’s sovereignty and its functionality, represents the vital national interest
of each constituent people and, therefore, of the Bosniac people, as well.

In view of the above, I conclude that the issue of granting consent to ratification of the
Agreement and the Statement of the Bosniac Caucus raise the legitimate issues inherent
to the notion of vital national interest of all constituent peoples and, in the present
case, of the Bosniac people in Bosnia and Herzegovina.

Therefore, granting the consent to ratification of the Agreement is also destructive to
the vital national interest of the Bosniac people in Bosnia and Herzegovina.

In fact, in addition to the obligation of Bosnia and Herzegovina under Article 4
paragraph 1 of the Agreement, Article 5 paragraph 1 of the Agreement stipulates that
Bosnia and Herzegovina shall be obliged to confirm a status of the person, which is
established by the legally valid ruling of the Republic of Croatia, by way of recognizing
the right to the persons under Article 1(1) subparagraphs 7 and 8 of this Agreement in
accordance with its legal regulations.

In addition to automatism as to the confirmation of status and rights of the persons
in question, Article 5 paragraph 2 of the Agreement imposes the obligation on Bosnia and
Herzegovina fo submit to the Republic of Croatia, legally valid rulings on the recognized
right in accordance with its regulations! Such burden of automatic recognition of the
status and rights is destructive of vital national interest of the Bosniac people. Actually,
even if the Agreement were interpreted so that it concerns the members of Croat Defense
Council (HVO) who hold the citizenship of both Bosnia and Herzegovina and the Republic
of Croatia, and taking into account the provision of Article 65 of the Law on the Rights
of Veterans and their Families providing for a possibility that the funds may be used
according to the donor’s choice as regulated by international agreement, an issue may
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arise as to what are the acceptable limits with regard to the conditions set forth by the
donor in view of the sovereignty of the state which is the beneficiary of these funds.

In fact, the conditions set forth by the Republic of Croatia, as the donor of the funds,
exclude the fact that Bosnia and Herzegovina, under Article 1.(1) of the Constitution
of Bosnia and Herzegovina, shall continue its legal existence under international law
as a state, with all elements and characteristics of full sovereignty. Therefore, the state
sovereignty must never be put in question when there is an agreement, either bilateral or
multilateral, to be concluded with any state or organization.

In the present case, I deem that this entails the Agreement to be concluded between
the two sovereign states, which unilaterally imposes new obligations on Bosnia and
Herzegovina, as the alleged beneficiary of the financial assistance. In addition, the
Agreement contains no provision relating to control mechanisms that would ensure that
Bosnia and Herzegovina may review the status and rights that have been recognized to the
persons in questions and the results thereof although, the persons who became the victims
of war in the period during the defense of sovereignty of the two states, the Republic
of Croatia and Bosnia and Herzegovina, are mentioned in Article 4 paragraph 1 of the
Agreement.

Contrary to the objective of agreements between states anticipated by the Federal
Law on the Rights of Veterans, by granting of consent to ratification of the Agreement
which contains the challenged provisions, Bosnia and Herzegovina would undisputedly
take over liabilities in opposition to Article 19 of the Law on the Procedure of Concluding
and Implementing International Agreements. This would further burden the already
difficult financial situation of the war veteran disability funds of Bosnia and Herzegovina
and, thereby, the realization of the rights of all beneficiaries of these funds.

Furthermore, the fact is that the Agreement stipulates that the persons mentioned in
the Agreement may address only the relevant authority of the Republic of Croatia whose
legally valid ruling subsequently obliges Bosnia and Herzegovina, without providing
a possibility for its relevant authority to review the request. Thus, in the future, under
Article 4 paragraph 1 and Article 5 and Article 8 and, consequently, Article 14 paragraph
2, new obligations are created for the funds of BiH providing no possibility of control by
Bosnia and Herzegovina, as the second contracting state.

Bearing in mind the fact that effective participation of the constituent peoples in
the decision-making process, aimed at the preservation of Bosnia and Herzegovina's
sovereignty and its functionality, represents the vital national interest of each constituent
people, I consider that the allegations of the Statement of the Bosniac Caucus are well-
founded, i.e. that unconditional recognition of the status and rights to the persons whose
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status and rights have been recognized by the relevant authority of the Republic of Croatia
in accordance with the Law on Rights of Croat War Veterans from the Homeland War
and their families’ members without providing the possibility that the relevant authority
of Bosnia and Herzegovina can perform control, assessment and review thereof, is
destructive to the vital national interest of all constituent peoples and, in the present case,
of the Bosniac people in Bosnia and Herzegovina.

As to the allegation of the Statement that the Agreement applies only to the citizens
of the Republic of Croatia who used to be the members of Croat Defense Council (HVO),
though Article 65 of the Law on the Rights of Veterans stipulates a financial support
to certain veterans’ categories, I recall that Article 62 paragraph 3 of the Law on the
Rights of Veterans stipulates that the Agreement on cooperation between Bosnia and
Herzegovina and the Republic of Croatia shall be concluded in order to secure additional
compensation to the victims of the war in Bosnia and Herzegovina who were the previous
members of Croat Defense Council (HVO) and their families. Therefore, it does not refer
to the citizens of the Republic of Croatia but to the victims of the war in Bosnia and
Herzegovina who were the previous members of Croat Defense Council (HVO) and their
families without the requirement of having the citizenship of the Republic of Croatia. In
fact, it is well known that the Croats but also the Serbs, the Bosniacs and the Others were
members of Croat Defense Council (HVO) as well as that all members of Croat Defense
Council (HVO), in addition to the citizenship of Bosnia and Herzegovina, do not hold
the citizenship of the Republic of Croatia. Consequently, even if the relevant Agreement
includes persons with dual citizenship, the fact remains that a number of the citizens
of Bosnia and Herzegovina, although the previous members of Croat Defense Council
(HVO) within the meaning of Article 62 paragraph 3 of the Law on the Rights of Veterans,
will not realize compensation provided for by the relevant Agreement.

This situation cannot be called anything but discrimination. Actually, it implies
discrimination with no justification at all.

Vital national interest of each constituent people is, and must be, non-discrimination.
Every involvement in decision-making process with discriminatory intention or effect
would certainly be destructive of vital national interest of each constituent people,
including the Bosniacs as well.
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DECISION
ON ADMISSIBILITY

Request of Mr. Sulejman Tihi¢, at the
time Chair of the Presidency of Bosnia
and Herzegovina, for a review of
conformity of the provisions of Articles
IV.(1), IV.(1)(a), IV.(3)(b) and V.(1) of the
Constitution of Bosnia and Herzegovina
with the provision of Article 14 of the
European Convention for the Protection
of Human Rights and Fundamental
Freedoms and Article 3 of Protocol No.
1 to the European Convention

Decision of 27 January 2006






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 17(1)(1) and Article
59(2)(1) of the Rules of the Constitutional Court of Bosnia and Herzegovina (Official
Gazette of BiH no. 60/05), in Plenary composed of the following Judges: Mr. Mato Tadic¢,
President, Mr. Tudor Pantiru, Mr. Miodrag Simovi¢ and Ms. Hatidza HadZiosmanovié,
Vice-Presidents, Mr. David Feldman, Ms. Valerija Gali¢, Mr. Jovo Rosi¢, Ms. Constance
Grewe and Ms. Seada Palavri¢, Judges, having deliberated on the request of Mr. Sulejman
Tihié, the Chair of the Presidency of Bosnia and Herzegovina, at the time of filing the
request, having deliberated the request in case no. U 5/04, at its session held on 31 March
2006, adopted the following

DECISION ON ADMISSIBILITY

The request lodged by Mr. Sulejman Tihi¢, the Chair of Presidency
of Bosnia and Herzegovina at the time of filing the request, for a review of
conformity of Articles IV(1), IV(1)(a), IV(3)(b) and V(1) of the Constitution
of BiH with Article 14 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms as well as with Article 3 of
Protocol No. 1 to the European Convention for the Protection of Human
Rights and Fundamental Freedoms is rejected as inadmissible because the
Constitutional Court of Bosnia and Herzegovina is not competent to take a
decision.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

1. On 27 April 2004, Mr. Sulejman Tihi¢, at the time, the Chair of the Presidency
of Bosnia and Herzegovina (hereinafter: ,,the applicant”), lodged a request with the
Constitutional Court of Bosnia and Herzegovina (hereinafter: ,the Constitutional
Court”) for a review of conformity of the provisions of Articles IV(1), IV(1)(a), IV(3)
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(b) and V(1) of the Constitution of Bosnia and Herzegovina (hereinafter: ,,BiH”) with the
provision of Article 14 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter: ,,the European Convention”) and Article 3 of
Protocol No. 1 to the European Convention.

2. The applicant states that Article IV(1) of the Constitution of BiH reads as follows:
,»The House of Peoples shall comprise 15 delegates, two-thirds from the F BiH (including
five Croats and five Bosniacs) and one-third from the Republika Srpska (five Serbs).”
Such provision of the structure of the House of Peoples is not in conformity with the
right to non-discrimination under Article 14 of the European Convention in conjunction
with the right to free elections within the meaning of Article 3 of Protocol No. 1 to the
European Convention, which provides for the principle of equal treatment of all citizens
in the exercise of their rights to vote and be elected under conditions which will ensure
the free expression of the opinion of the people in the choice of the legislature. Article
IV(1) of the Constitution of BiH does not guarantee the right to free elections within the
meaning of Article 3 of Protocol No. 1 to the European Convention in view of the fact
that it does not ensure equal treatment of all citizens of BiH in the exercise of their right
to vote.

3. In fact, according to Article IV(1) of the Constitution of BiH, only the members of
three constituent peoples in BiH, i.e. Bosniacs, Croats and Serbs, may be the delegates to
the House of Peoples of the Parliamentary Assembly of BiH. Not one single member of the
Others, i.e. who does not belong to one of the three constituent peoples, can be a delegate
to the House of Peoples. Thereby, all persons who are not Bosniacs, Croats or Serbs are
denied the access to these public offices, thus the citizens of BiH from amongst the Others
are directly discriminated against on the ethnical, religious and racial ground. Therefore,
without any objective and reasonable justification a distinction was made between the
three constituent peoples and the Others in BiH whereby the latter were discriminated
against in the exercise of their right guaranteed under Article 3 of Protocol No.1 to the
European Convention for the Protection of Human Rights and Fundamental Freedoms.

4. Furthermore, it follows from the provisions of Article IV(1) of the Constitution of
BiH that only Bosniacs and Croats from the F BiH, i.e. only Serbs from Republika Srpska
(,,hereinafter: ,,RS”) may be the delegates to the House of Peoples of the Parliamentary
Assembly of BiH. This means that the Serbs from the F BiH and Bosniacs and Croats
from RS are not provided with the possibility to stand for election to the House of Peoples
of the Parliamentary Assembly of BiH, thereby they have been prevented from exercising
their passive election right, i.e. the right to stand for election in this legislature on the level
of the State of BiH. In this manner, the Serbs in F BiH as well as Bosniacs and Croats in
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RS are directly discriminated against in the exercise of their right guaranteed under Article
3 of Protocol No. 1 to the European Convention.

5. In addition, the applicant states that Article IV(1)(a) of the Constitution of BiH
provides for as follows: ,,The designated Croat and Bosniac delegates from the Federation
shall be selected, respectively, by the Croat and Bosniac delegates to the House of Peoples
of the Federation. Delegates from the RS shall be selected by the National Assembly of
the RS.” This Article of the Constitution of BiH is not in conformity with Article 14 of
the European Convention and Article 3 of Protocol No. 1 to the European Convention. In
fact, it follows from Article [V(1)(a) of the Constitution of BiH, which regulates election
of delegates to the House of Peoples of the Parliamentary Assembly of BiH, that the
citizens of F BiH from amongst Serb peoples and Others are discriminated against on
ethnical, racial and/or religious grounds in relation to Croats and Bosniacs as they have
been denied the right to elect the delegates to the House of Peoples of the Parliamentary
Assembly of BiH, i.e. they are deprived of the active election right guaranteed under
Article 3 of Protocol No. 1 to the European Convention. Moreover, this Article confirms
the allegations that Serbs from the F BiH and Bosniacs and Croats from RS cannot,
according to the procedure under Article IV(1)(a), be elected to the House of Peoples of
the Parliamentary Assembly of BiH, whereby they have been prevented from the exercise
of the right guaranteed under Article 3 of Protocol No. 1 to the European Convention.
After the provisions of the entity constitutions were put in conformity with the decision of
the Constitutional Court of BiH on constituency of peoples, Bosniacs, Croats and Serbs
are constituent peoples in both entities. Accordingly, they are entitled to elect and stand
for election to the House of Peoples of the Parliamentary Assembly of BiH, including also
the Serbs from F BiH and Bosniacs and Croats from the RS.

6. The applicant states that Article IV(3)(b) of the Constitution of BiH stipulates as
follows: ,,Each chamber shall by majority vote adopt its internal rules and select from its
members one Serb, one Bosniac, and one Croat to serve as its Chair and Deputy Chairs,
with the position of Chair rotating among the three persons selected.” This Article is not
in conformity with Article 14 of the European Convention and Article 3 of Protocol No.
1 to the European Convention. Actually, only a Bosniac, Croat and Serb may be elected
the chair or deputy chair of the House of Representatives and the House of Peoples of
the Parliamentary Assembly of BiH. The access to these public offices has been denied
to the citizens from amongst the Others, whereby they are directly discriminated against
in the exercise of their passive election right on ethnical, religious and racial grounds,
which constitutes an interference with the essence of the protected rights guaranteed under
Article 3 of Protocol No. 1 to the European Convention.
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7. The applicant asserts that Article V(1) of the Constitution of BiH reads as follows:
,»The Presidency of BiH shall consist of three Members: one Bosniac and one Croat, each
directly elected from the territory of the F BiH, and one Serb directly elected from the
territory of the RS”. This Article is not in conformity with Article 14 of the European
Convention and Article 3 of Protocol No.1 to the European Convention. It follows from
this provision that no citizen from amongst the Others, i.e. who does not belong to one
of the three constituent peoples can be a member of the Presidency of BiH. It means
that only a Bosniac, Croat and Serb have the access to these public offices, whereas the
citizens from amongst the Others are prevented from being elected into this authority. In
that manner they have been directly discriminated against in the exercise of their passive
election right on the ground of ethnicity, religion and race. Also, only a Bosniac and Croat
from the F BiH and a Serb from the RS can be members of the Presidency of BiH, thereby
the Serbs in the F BiH and Bosniacs and Croats in the RS have been prevented from
standing for election to these public offices.

8. Acitizen of Serb origin from the F BiH can never be a member of the BiH Presidency
who is directly elected from the F BiH nor can a citizen of Bosniac or Croat ethnicity from
RS ever be a member of the Presidency who is directly elected form the RS territory. This
means that in the first instance, the citizen of Serb origin from the F BiH and in the second
instance the citizen of Bosniac and Croat origin from the RS have been prevented from
exercising their passive election right, i.e. the right to run for election to the Presidency
of BiH. In this manner, a number of citizens have been discriminated against by having
been prevented by the constitutional provisions from exercising their political rights,
particularly the rights of taking part at the elections.

9. In support of the assertions advanced in this request is the reasoning of the third
partial decision of the Constitutional Court of BiH, no. U 5/98, from which it follows
that ,,if a system of government is established which reserves all public offices only to
members of certain ethnic groups”, the right to participation in elections, to take part in
government as well as in the conduct of public affairs at any level and to have equal access
to public service is seriously infringed for all those persons or citizens who do not belong
to these ethnic groups insofar as they are denied the right to stand as candidates for such
governmental or other public offices.

10. Moreover, all provisions reserving a public office for a Bosniac, Croat or Serb without
any possibility for election of a citizen from amongst the Others are in violation of Article
5 of the International Convention on Elimination of All Forms of Racial Discrimination
which, according to Annex I to the Constitution of BiH, has to be applied in BiH and
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does not represent merely an obligation of the State of BiH but also guarantees individual
rights, political rights, particularly the right to participate in elections — the right to vote
and stand for elections according to the system of general and equal right of vote, the
right to participate in the government, as well as in the management of public offices at
all levels and the right of access under the equal conditions to public offices. It is clear
from the definition of Article 1 of the European Convention that the expression ,racial
discrimination” is related to any exclusion, limitation, differentiation or giving priority
on the grounds of race, color, birth, national or ethnical origin serving for or intending
to violate and/or compromise the recognition, enjoyment or exercise under the equal
conditions of human rights and fundamental freedoms in the political, economic, social
and cultural field, or in any other sphere of public life.

11. The applicant proposes that the Constitutional Court adopt the decision as follows: a)
to establish that Articles IV(1), IV(1)(a), IV(3)(b) and V(1) of the Constitution of BIH are
not in conformity with Article 14 of the European Convention and Article 3 of Protocol
No. 1 to the European Convention and b) to order the Parliamentary Assembly of BiH to
bring into line Articles IV(1), IV(1)(a), IV(3)(b) and V(1) of the Constitution of BiH, in
accordance with Article 63(2) of the Constitutional Court’s Rules, with Article 14 of the
European Convention and Article 3 of Protocol No. 1 to the European Convention no later
than three months from the date of publication of the Constitutional Court’s decision.

12. In examining the admissibility of the present request, the Constitutional Court
invoked the provisions of Article VI(3)(a) of the Constitution of BiH and Article 17 (1)
(1) of its Rules.

Article VI(3)(a) of the Constitution of BiH reads as follows:

The Constitutional Court shall uphold this Constitution.

The Constitutional Court shall have exclusive jurisdiction to decide any dispute
that arises under this Constitution between the Entities or between BiH and an Entity or
Entities, or between institutions of BiH, including but not limited to:

- Whether an Entity's decision to establish a special parallel relationship with a
neighboring state is consistent with this Constitution, including provisions concerning the
sovereignty and territorial integrity of BiH.

- Whether any provision of an Entitys constitution or law is consistent with this
Constitution.
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Disputes may be referred only by a member of the Presidency, by the Chair of the
Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly, by one-fourth of the members of either chamber of the Parliamentary Assembly,
or by one-fourth of either chamber of a legislature of an Entity.”

Article 17(1)(1) of the Rules of the Constitutional Court reads as follows:

A request shall be inadmissible in any of the following cases:
The Constitutional Court is not competent to take a decision;

13. In view of the applicant’s allegations it appears that he requests examination of
conformity of certain provisions of the Constitution of BiH with European Convention
and its Protocols. Therefore, the Constitutional Court must establish whether it is
competent to examine constitutional provisions to establish their compatibility with the
European Convention. Admissibility of the present request depends primarily upon the
relation between the Constitution of BiH and the European Convention. The status of the
European Convention stems from Article I1(2) of the Constitution of BiH which clearly
states that the rights and obligations provided for by the European Convention are directly
applicable in BiH. This provision points to the general phenomenon of the internalization
of the domestic legal system in BiH. It follows from the case-law of the European Court
of Human Rights that the domestic law must meet the requirements stipulated by the
European Convention. According to Article VI(3) of the Constitution of BiH, the
Constitutional Court ,,shall uphold this Constitution”. In order for the Constitutional Court
to uphold the Constitution of BiH, it may refer to the text of that Constitution and to the
European Convention which derives also from Article VI(3)(c) of the Constitution of BiH.

14. In order to establish jurisdiction of the Constitutional Court under Article VI(3)(a)
of the Constitution of BiH, it is necessary to establish that there is ,,a dispute” within the
meaning of this constitutional provision. The present case does not involve ,,any dispute
that arises under this Constitution between the Entities or between BiH and an Entity or
Entities, or between institutions of BiH” but a possible conflict between international and
domestic law. In addition, where as in the present case an examination of conformity of
certain provisions of the Constitution of BiH with the European Convention is requested,
the Constitutional Court notes that the rights under the European Convention cannot have
a superior status to the Constitution of BiH. The European Convention, as an international
document, entered into force by virtue of the Constitution of BiH, and therefore the
constitutional authority derives from the Constitution of BiH and not from the European
Convention itself.
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15. Although the Constitution of BiH does not expressly provide for the Constitutional
Court’s jurisdiction as to the interpretation of the Constitution, it is clear that the
Constitutional Court cannot exercise its jurisdiction unless it has first interpreted the
relevant constitutional provisions and the provisions of the law subject to abstract review
by the Constitutional Court on a request lodged with the Constitutional Court, as well
as the provisions relating to its own jurisdiction. The Constitutional Court must always
adhere to the text of the Constitution of BiH, which in the present case does not allow
for wider interpretation of its jurisdiction, in view of the obligation of the Constitutional
Court to ,,uphold this Constitution”.

16. In light of the aforesaid, the Constitutional Court concludes that it falls out of
the scope of its competence to decide in the present case on the conformity of certain
provisions of the Constitution of BiH with the European Convention and its Protocols.

17. In view of the provision of Article 17(1)(1) of the Rules of the Constitutional Court,
according to which a request shall be rejected as inadmissible if it is established that the
Constitutional Court is not competent to take a decision, the Constitutional Court decided
as stated in the enacting clause of this Decision.

18. Pursuant to Article VI(4) of the Constitution of BiH, the decisions of the Constitutional
Court shall be final and binding.

Mato Tadi¢
President
Constitutional Court of Bosnia and Herzegovina
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Case no. U 13/05

DECISION
ON ADMISSIBILITY

Request of Mr. Sulejman Tihi¢, Member of
the Presidency of Bosnia and Herzegovina,
for a review of conformity of Article 8.1
paragraphs 1 and 2 of the Election Law of
Bosnia and Herzegovina with Article 3 of
Protocol No. 1 to the European Convention
for the Protection of Human Rights and
Fundamental Freedoms and Article 1 of
Protocol No. 12 to the European Convention,
and Articles 2(1)(c) and 5(1)(c) of the
International Convention on Elimination of
All Forms of Racial Discrimination

Decision of 26 May 2006






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 17(1)(1) and
Article 59(2)(1) of the Rules of the Constitutional Court of Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina no. 60/05), in Plenary composed of the
following Judges: Mr. Mato Tadi¢, President, Mr. Tudor Pantiru, Mr. Miodrag Simovi¢
and Ms. Hatidza HadZiosmanovi¢, Vice-Presidents, Mr. David Feldman, Ms. Valerija
Gali¢, Mr. Jovo Rosi¢, Ms. Constance Grewe and Ms. Seada Palavri¢, Judges, having
deliberated on the request of Mr. Sulejman Tihi¢, Chair of the Presidency of Bosnia
and Herzegovina, having deliberated the request in case no. U 13/05, at its session held
on 26 May 2006, adopted the following

DECISION ON ADMISSIBILITY

The requestlodged by Mr. Sulejman Tihi¢, Chair of Presidency of Bosnia
and Herzegovina, for a review of conformity of Article 8.1 paragraphs 1 and
2 of the Election Law of Bosnia and Herzegovina (Official Gazette of Bosnia
and Herzegovina nos. 23/01, 7/02, 9/02, 20/02, 25/02, 4/04, 20/04, 25/05 and
52/05) with Article 3 of Protocol No. 1 to the European Convention for
the Protection of Human Rights and Fundamental Freedoms and Article
1 of Protocol no. 12 to the European Convention for the Protection of
Human Rights and Fundamental Freedoms and Articles 2(1)(c) and 5(1)
(¢) of the International Convention on Elimination of All Forms of Racial
Discrimination, is rejected as inadmissible because the Constitutional Court
of Bosnia and Herzegovina is not competent to take a decision.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

1. On 6 September 2005, Mr. Sulejman Tihi¢, Member of the Presidency of Bosnia and
Herzegovina (,,the applicant”), filed a request with the Constitutional Court of Bosnia
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and Herzegovina (,,the Constitutional Court”) for a review of conformity of Article 8.1
paragraphs 1 and 2 of the Election Law of Bosnia and Herzegovina (,,the Election Law)
with Article 3 of Protocol No. 1 to the European Convention for the Protection of Human
Rights and Fundamental Freedoms (,,the European Convention”) and Article 1 of Protocol
No. 12 to the European Convention, and Articles 2(1)(c) and 5(1)(c) of the International
Convention on Elimination of All Forms of Racial Discrimination.

2. The applicant states that according to the challenged provisions of the Election Law
only a Bosniac or a Croat from the Federation of BiH and a Serb from the Republika Srpska
can be a member of the Presidency whereby the Serbs in the Federation and Bosniacs and
Croats in the Republika Srpska are prevented from running for elections for these public
offices. In fact, a citizen of Serb ethnicity from the territory of the Federation can never be
a member of the Presidency of Bosnia and Herzegovina who is directly elected from the
Federation nor can a citizen of Bosniac or Croat ethnicity from the Republika Srpska ever
be a member of the Presidency who is directly elected from the territory of the Republika
Srpska. This implies that in the first case a citizen of Serb ethnicity from the Federation
and in the second case a citizen of Bosniac ethnicity or a citizen of Croat ethnicity, both
from the Republika Srpska, have been prevented from exercising their passive electoral
right, i.e. the right to run for elections and be elected to the Presidency of Bosnia and
Herzegovina.

3. Inaddition, it follows from the challenged provisions of Article 8.1 paragraphs 1 and
2 of the Election Law that no citizen from amongst the Others, i.e. who does not belong
to one of the three constituent peoples, can be a member of the Presidency of Bosnia
and Herzegovina. This implies that only a Bosniac, Croat and Serb have the access to
these public offices, while the citizens from amongst the Others are prevented from being
elected into this office. In that manner the citizens from amongst the Others have been
directly discriminated against in the exercise of their passive electoral right on the grounds
of ethnicity.

4. The applicant concludes that, by the challenged provisions of the Election Law,
certain number of BiH citizens are prevented from representing themselves as candidates
for the Presidency, thereby being limited in exercising their passive voting right. On the
other hand, all citizens are prevented to avail themselves of their active voting right as
members of one or two constituent peoples are not in the position to vote for the members
of the Presidency.

5. Having regard to the above, the applicant proposes that the Constitutional Court
adopt the decision by which it would establish that provisions of Article 8.1 paragraphs 1
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and 2 of the Election Law are inconsistent with Article 3 of Protocol No. 1 to the European
Convention and Article 1 of Protocol No. 12 to the European Convention as well as with
Articles 2(1)(c) and 5(1)(c) of the International Convention on Elimination of All Forms
of Racial Discrimination. In addition, the applicant suggests that the Constitutional Court
order the Parliamentary Assembly of Bosnia and Herzegovina, in accordance with Article
63(4) of the Rules of the Constitutional Court of Bosnia and Herzegovina, to bring into
line the provisions of Articles 8.1 paragraphs 1 and 2 of the Election Law of Bosnia
and Herzegovina with the European Convention and the International Convention on
Elimination of All Forms of Racial Discrimination.

6. In examining the admissibility of the request, the Constitutional Court invoked the
provisions of Article VI(3)(a) of the Constitution of Bosnia and Herzegovina and Article
17(1)(1) of the Rules of the Constitutional Court.

Article VI(3)(a) of the Constitution of Bosnia and Herzegovina reads as follows:

The Constitutional Court shall uphold this Constitution.

a) The Constitutional Court shall have exclusive jurisdiction to decide any dispute that
arises under this Constitution between the Entities or between Bosnia and Herzegovina
and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including
but not limited to:

- Whether an Entity’s decision to establish a special parallel relationship with a
neighboring state is consistent with this Constitution, including provisions concerning the
sovereignty and territorial integrity of Bosnia and Herzegovina.

- Whether any provision of an Entity’s constitution or law is consistent with this
Constitution.

Disputes may be referred only by a member of the Presidency, by the Chair of the
Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly, by one-fourth of the members of either chamber of the Parliamentary Assembly,
or by one-fourth of either chamber of a legislature of an Entity.

Article 17(1)(1) of the Rules of the Constitutional Court reads as follows:
A request shall be inadmissible in any of the following cases
The Constitutional Court is not competent to take a decision;

7. The Constitutional Court observes that the challenged provision of Article 8.1
paragraphs 1 and 2 of the Election Law, which reads: ,,The members of the Presidency
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of Bosnia and Herzegovina directly elected from the territory of the Federation of Bosnia
and Herzegovina — one Bosniac and one Croat shall be elected by voters registered to vote
for the Federation of Bosnia and Herzegovina. A voter registered to vote in the Federation
may vote for either Bosniac or Croat Member of the Presidency, but not for both. The
Bosniac and Croat member that gets the highest number of votes among candidates from
the same constituent people shall be elected. The member of the Presidency of Bosnia
and Herzegovina that shall be directly elected from the territory of RS - one Serb shall
be elected by voters registered to vote in the Republika Srpska. Candidate who gets the
highest number of votes shall be elected”, embodies, in fact, a slightly expanded version
of Article V of the Constitution of Bosnia and Herzegovina, which reads: ,,The Presidency
of Bosnia and Herzegovina shall consist of three Members: one Bosniac and one Croat,
each directly elected from the territory of the Federation and one Serb directly elected
from the territory of the Republika Srpska.”

8. In view of the above, it is undisputed that the challenged provision of Article 8.1
paragraphs 1 and 2 of the Election Law is founded on Article V of the Constitution of
Bosnia and Herzegovina and therefore, if the Constitutional Court would examine the merits
of the case, it would actually examine the provisions of the Constitution of Bosnia and
Herzegovina in relation to the provisions of both European Convention and International
Convention on Elimination of All Forms of Racial Discrimination.

9. In that context, the Constitutional Court recalls its case law from the case no. U 5/04
of 27 January 2006, in which the subject matter of the request was a review of conformity
of certain provisions of the Constitution of Bosnia and Herzegovina with the provision of
the European Convention. At that time, the Constitutional Court highlighted that, when
interpreting its jurisdiction, it must always abide by the text of the Constitution of Bosnia
and Herzegovina, which in the relevant case does not allow for a wider interpretation
relating to its jurisdiction considering the Constitutional Court’s obligation to ,,uphold
this Constitution” as well as considering that the provision of the European Convention
cannot have a superior status in relation to the Constitution of BiH. This is so because the
European Convention, as international document, entered into force on the basis of the
Constitution of BiH and thereby the constitutional powers derive from the Constitution of
BiH and not from the European Convention.

10. Consequently, although the subject matter of the case at hand is not a review of
conformity of the provisions of the Constitution of Bosnia and Herzegovina but of the
Election Law, it cannot be ignored that that the challenged provision of the Election Law,
de facto, derive fully from the provisions of Article V of the Constitution of BiH, which
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remove any doubts as to its unconstitutionality. For these reasons, the Constitutional Court
has no competence to decide because this would otherwise imply a review of conformity
of the constitutional provision with the provisions of the international documents relating
to the human rights, and it has already took the position that these, i.e. the European
Convention, could not have a superior status in relation to the Constitution of BiH
(Decision in case no. U 5/04 of 27 January 2006).

11. In view of the provision of Article 17(1)(1) of the Rules of the Constitutional Court,
according to which a request shall be rejected as inadmissible if it is established that the
Constitutional Court is not competent to take a decision, the Constitutional Court decided
as stated in the enacting clause of this Decision.

12. In accordance with Article VI(4) of the Constitution of Bosnia and Herzegovina, the
decisions of the Constitutional Court shall be final and binding.

13. In accordance with Article 41 of the Rules of the Constitutional Court, this Decision
is annexed with Separate Concurring Opinion of Judge David Feldman and Separate
Dissenting Opinions of Judges Constance Grewe and Seada Palavri¢.

Mato Tadi¢
President
Constitutional Court of Bosnia and Herzegovina
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SEPARATE CONCURRING OPINION OF JUDGE FELDMAN

1. I concur with the decision of the Constitutional Court in Case no. U 13/05 that
the Constitutional Court cannot hold that a piece of legislation implementing a clear,
unequivocal and unambiguous constitutional provision is unconstitutional when the
legislation precisely and loyally gives effect to that constitutional provision, even if the
result might appear to be inconsistent with the requirements of a different provision of
the Constitution. Nevertheless, in view of the difficulty of the issues I wish to add a few
observations of my own.

2. My first comment relates to the issue of admissibility. For my part, I would have
preferred to hold that that the application in this case was admissible. It is in form a challenge
to the constitutional validity of a law, since rights under the European Convention for the
Protection of Human Rights and Fundamental Freedoms have constitutional status under
the Constitution of Bosnia and Herzegovina by virtue of Article II of that Constitution.
Such a challenge to a law falls within the jurisdiction of the Constitutional Court under
Article VI.(3)(a) of the Constitution of Bosnia and Herzegovina. The position would be
different had the challenge been to the constitutional validity of part of the Constitution
by reference to other constitutional provisions or values: as the Constitutional Court has
held, no such challenge is admissible.

3. Iwould therefore have preferred to hold that the application was admissible, but would
then have dismissed it on the merits as being ill-founded. Nevertheless, as the outcome
would have been the same, and the challenge to the law was for practical purposes a
challenge to part of the Constitution (since invalidating the Law would have made it
impossible ever to give effect to the requirements of the opening sentence of Article V of
the Constitution), I did not press my opinion to the point of a dissent.

4. My second comment relates to an argument that the Constitutional Court should be
willing to declare that provisions of a law are inconsistent with rights under the European
Convention even if that would not affect the constitutional validity of the law in question.
I can appreciate that it might be useful for the Constitutional Court to be able to make
advisory declarations of this kind in order to facilitate the process of bringing the laws
(or, indeed, the Constitution) of Bosnia and Herzegovina into line with the State’s
international obligations. However, in my view that would be an inappropriate extension
of judicial activity beyond the proper functions of a court (even a special court such as the
Constitutional Court). The function of judges is to decide what the law is and to enforce the
limits of the powers of public bodies and people’s rights and obligations under the law and
the Constitution. It would be anomalous, in my view, for this Court to declare that a legal
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norm is inconsistent with a constitutional norm in circumstances where, notwithstanding
the inconsistency, the former legal norm remains valid and in full force. In the absence
of clear constitutional authority to act in a purely advisory capacity, it seems to me that
judicial power is restricted to determining legal and constitutional issues, and does not
extend to advising State institutions on matters which have no practical impact on their
powers or on people’s rights and obligations.

5. My third comment relates to the argument that, if the Constitutional Court had
held the application to be admissible, it should have held that the arrangements set out
in Article V of the Constitution and in Article 8.1 paragraphs 1 and 2 of the Election
Law of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina nos. 23/01,
7/02, 9/02, 20/02, 25/02, 4/04, 20/04, 25/05 and 52/05) were discriminatory and therefore
unconstitutional. Although it is not necessary to the present decision to express any
concluded view about this, I would not want it to be thought that any difference between the
treatment of members of the various constituent peoples and Others inevitably amounts to
discrimination on ethnic or national grounds contrary to Article 14 of, or Protocol No. 12
to the European Convention. The jurisprudence of the European Court of Human Rights
and of the Constitutional Court clearly establishes that a difference of treatment violates
the right to non-discrimination only if there is no objective and rational justification for
the difference. A difference of treatment has an objective and rational justification if it is
intended to advance a legitimate aim and is rationally related to that aim, and the extent
of the disadvantage to those adversely affected is not disproportionate to the importance
of the legitimate aim.

6. Does the difference in treatment advance a legitimate aim? Special protection for the
ability of members of the three constituent peoples to participate actively in government
was one of the fundamental features of the General Framework Agreement for Peace.
Article V of the Constitution of Bosnia and Herzegovina accordingly restricts people’s
rights to stand for election to the Presidency and to vote for candidates for election to the
Presidency in order to bolster the positions of the three constituent peoples by ensuring
that the Presidency shall consist of one member of each of the constituent peoples. This
way of securing the collective representativeness of the institution is not a classic form of
electoral democracy. As many of the responsibilities of the Presidency are concerned with
the representation of the whole of Bosnia and Herzegovina, not merely the Entities or the
constituent peoples, it might be argued that democracy would normally require that the
members of the Presidency should all be elected by all the people of the country, including
Others, and that all the people should be eligible to be candidates for election, on a state-
wide rather than an Entity and ethnicity basis.
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7. Nevertheless, the arrangements agreed in the General Framework Agreement for
Peace and reflected in Article V of the Constitution can be seen as a special form of
representative democracy (sometimes called ‘consociation’) modified to suit the special
needs of the country. In my view, putting in place a model of democracy suitable for
the special and pressing needs of the country is a legitimate aim, and there is a rational
connection between the aim and the means adopted to pursue it.

8. I therefore move to the question whether the challenged provisions of the Law on
Elections interfere disproportionately with the right to be free of discrimination. The
deviation from the normal system of elections applies only to the Presidency, not to a
law-making body. In relation to the Parliamentary Assembly, the normal principles of
electoral democracy apply, with some relatively minor modifications. It is therefore not
at all clear to me that the challenged provisions would have been held to be inconsistent
with Protocol No. 12 to the European Convention, even if the Court had considered the
application to be admissible.
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SEPARATE DISSENTING OPINION OF JUDGE GREWE

I do not agree with the opinion of the majority of the Court since I consider the
request of Mr. Sulejman Tihi¢, Chair of the Presidency of Bosnia and Herzegovina, not
only admissible but also partially justified.

I  Admissibility

The request is admissible as it does not challenge a constitutional provision (see U
5/04) but the Law on Election of the Presidency. It alleges that these provisions are not
in conformity with Art. 1 of Protocol No. 12 to the European Convention as well as with
Articles 2(1)(c) and 5(1)(c) of the International Convention on Elimination of All Forms
of Racial Discrimination. In view of the provisions of Article VI(3)(a) of the Constitution
of Bosnia and Herzegovina, the Constitutional Court is competent to decide whether any
provision of an Entity’s constitution or law is consistent with this Constitution.

,,This Constitution” as well as the role of the Constitutional Court to uphold the
Constitution, has to be taken in a wide sense. Indeed, the Peace Agreement represents as a
whole the ,, Constitutional Charter” of Bosnia and Herzegovina while Annex 4 and the 15
international agreements on human rights from Annex 1 of the Constitution of BiH which
are directly applied in Bosnia and Herzegovina, without need for legal transformation,
represent formal ,, constitutional law” of that state. In consequence, the Constitution of
Bosnia and Herzegovina must be viewed as a unity whose parts are closely connected and
some provisions cannot be interpreted separately without taking into consideration the
complementary meaning of other provisions. For example, Article 1.(2) determines that
Bosnia and Herzegovina shall be a democratic state, which shall operate under the rule of
law and free elections. This provision implies the obligation of creating a state structure
that can endure the test arising out of the obligation to establish the highest principles —
the principles of a democratic state, the rule of law and free elections in the specific sense
which these terms mean in the developed democratic countries with long lasting practice
in establishing those principles.

In this Constitutional Charter the European Convention (published in the Official
Gaczette of BiH no. 6/99) and its protocols deserve special attention. It is not only directly
applicable, such as the agreements from the annexes to the Constitution of BiH, but on the
basis of Article 11/2 of the Constitution of BiH, it also has priority ,, over any other law”. The
term ,,over any other law”, when it comes to the law of Bosnia and Herzegovina, implies
that the European Convention is a part of the unity of the state law (legal system). This
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is supported by the fact that, for example, in Article 3, paragraph 3.b of the Constitution
of BiH, the following is stated: ,,the general principles of international law shall be an
integral part of the law of Bosnia and Herzegovina and the Entities”.

Additional argument is also the text of Article X of the Constitution of Bosnia and
Herzegovina which determines the procedure of amending the Constitution of Bosnia and
Herzegovina. This provision requires that no amendment to this Constitution may eliminate
or diminish any of the rights and freedoms referred to in Article II of this Constitution or
alter the present provision. Thus, Article II of the Constitution of Bosnia and Herzegovina
has become the only article of the Constitution of Bosnia and Herzegovina, by which the
human rights it protects, are not to be changed or reduced in any way.

So it is clear that when considering Article VI(3)(a) of the Constitution of Bosnia
and Herzegovina which stipulates that the standard of control is only ,,in accordance

with this Constitution”, it follows that this standard of control includes also the European
Convention and its protocols.

The jurisdiction of the Constitutional Court with regard to its role (,,the Constitutional
Court shall uphold this Constitution”) and the whole Article VI(3) of the Constitution
of Bosnia and Herzegovina should be viewed in the light of internationalization of the
whole domestic law and the role of the Constitutional Court. Internationalization of
the domestic law, as a general principle, follows from the Constitution of Bosnia and
Herzegovina, the position of the European Convention and the other international
agreements. In this respect, the internationalization of the domestic law is in the function
of its total harmonization with the international standards so that the Constitutional Court
»by upholding the Constitution”, has to consider its jurisdiction in context of all basic
principles, so as the democratic principle or the maintain of the highest level of protection
of human rights and freedoms.

It follows from the aforesaid that the Constitutional Court should have recognized its
competence in this case and declare the request admissible.

II Merits

As the applicant pointed it out in his statements, he considers that the aforementioned
legal provisions are in contradiction with the rights guaranteed by the European
Convention, namely, right to non-discrimination and right to free elections from Article 3,
Protocol No. 1 to the European Convention. The right to free elections is not applicable in
this case since the Presidency is not a legislative body; insofar the request is ill founded.
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As to the right to non-discrimination, the challenged provision of Article 8.1
paragraphs 1 and 2 of the Election Law reads: ,,The members of the Presidency of Bosnia
and Herzegovina directly elected from the territory of the Federation of Bosnia and
Herzegovina — one Bosniac and one Croat shall be elected by voters registered to vote
for the Federation of Bosnia and Herzegovina. A voter registered to vote in the Federation
may vote for either Bosniac or Croat Member of the Presidency, but not for both. The
Bosniac and Croat member that gets the highest number of votes among candidates from
the same constituent people shall be elected. The member of the Presidency of Bosnia
and Herzegovina that shall be directly elected from the territory of RS - one Serb shall
be elected by voters registered to vote in the Republika Srpska. Candidate who gets the
highest number of votes shall be elected”.

It can be concluded from the quoted provision that a citizen, in order to be elected as
a member of the Presidency, has to belong to one of the constituent peoples and that the
choice of the voters is limited to Bosniac and Croat candidates in the Federation and Serb
candidates in the RS as well as Bosniacs and Croats can be elected only from the territory
of the Federation and not from the RS just like Serbs can be elected only from the RS and
not from the Federation.

In principle, in a multi-ethnic State such as Bosnia and Herzegovina it appears
legitimate to ensure that a State organ reflects the multi-ethnic character of society. The
problem is however the way in which the territorial and the ethnic principle are combined.
The Constitutional Court of BiH referred to this problem in the following terms in its
decision concerning constituent peoples in the Entity constitutions (Decision of the
Constitutional Court no. U 5/98, Official Gazette of BiH no. 36/00):

A strict identification of territory and certain ethnically defined members of common
institutions in order to represent certain constituent peoples is not even true for the
rules on the Presidency composition as laid down in Article V, first paragraph: ,, The
Presidency of Bosnia and Herzegovina shall consist of three Members: one Bosniac
and one Croat, each directly elected from the territory of the Federation, and one
Serb directly elected from the territory of Republika Srpska.” One must not forget
that the Serb member of the Presidency, for instance, is not only elected by voters of
Serb ethnic origin, but by all citizens of Republika Srpska with or without a specific
ethnic affiliation. He thus represents neither Republika Srpska as an entity nor the
Serb people only, but all the citizens of the electoral unit Republika Srpska. And the
same is true for the Bosniac and Croat Members to be elected from the Federation.

If the members of the Presidency elected from an Entity represent all citizens residing in
this Entity and not a specific people, it is difficult to justify that they must identify themselves

69



Bulletin of the Constitutional Court of Bosnia and Herzegovina, no. 2

as belonging to a specific people. Such rule seems to assume that only members of a particular
ethnical group can be regarded as fully loyal citizens of the Entity capable of defending its
interests. The members of the Presidency have a veto right whenever there is a violation of
vital interests of the Entity from which they were elected. It cannot be maintained that only
Serbs are able and willing to defend the interests of the RS and only Croats and Bosniacs
the interests of the Federation. The identity of interests in this ethnically-dominated manner
impedes the development of a wider sense of national affiliation.

Furthermore, members of the three constituent peoples can be elected to the Presidency
but they may be prevented from standing as candidates in the Entity in which they reside
if they live as Serbs in the Federation or as Bosniacs or Croats in the RS. Moreover, the
Election Law clearly excludes Others, i.e. citizens of BiH who identify themselves as neither
Bosniac nor Croat nor Serb, from the right to be elected to the Presidency. This seems clearly
incompatible with the equal right to vote and to stand for election under Article 25 of the
ICCPR or with the principle to non-discrimination. Article 14 of the European Convention
which grants this right, can however only be applied if the discrimination concerns a right
guaranteed by the Convention which precisely does not guarantee the right to elect a
President or be elected President. Article 3 of the Protocol no. 1 to the European Convention
guarantees only the right to elect the legislature.

A wider sense of non-discrimination is complied by Article 1 of Protocol No. 12 to the
European Convention. The aforementioned Article of the European Convention is refered
by the applicant and can be applied to the subject request. It has to be taken into account that
Bosnia and Herzegovina ratified Protocol No. 12 of the European Convention on 29 July
2003, which guarantees the enjoyment of all rights set forth by laws, without discrimination.
This protocol entered into force on 1 April 2005 and the right to non-discrimination is
thereby extended to cover the right to elect a President or stand for election as President.

The question is whether under the specific, fairly exceptional, conditions of BiH such
solution can be considered discriminating and if so, whether such discrimination can be
justified. The European Court of Human Rights in its decisions Mathieu-Mohin and Clerfayt
vs. Belgium of 2 March 1987 and Melnychenko vs. Ukraine of 19 October 2004 seemed
willing to leave to States a particularly wide margin of appreciation in the sensitive area of
election law. Equality of voting rights and non-discrimination are among the most important
values of a constitutional system. However, illicit discrimination can only be assumed if
there is no reasonable and objective justification for a difference in treatment.

In the present case, the distribution of posts in the State organs between the constituent
peoples was a central element of the Dayton Agreement making the peace in BiH possible.
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In such a context, it is difficult to deny legitimacy to norms that may be problematic from
the point of view of non-discrimination but necessary to achieve peace and stability and to
avoid further loss of human lives. The inclusion of such rules in the Election Law and in
the text of the Constitution at that time therefore does not deserve criticism, even though
they are contradictory with the general character of the Constitution of BiH aiming at
preventing discrimination.

This justification has to be considered, however, in the light of developments in
Bosnia and Herzegovina since the Constitution of BiH entered into force. Bosnia and
Herzegovina has become a member of the Council of Europe and the country has therefore
to be assessed according to the yardstick of common European standards. It has now
ratified the European Convention and its Protocol No. 12. However, it is obvious that there
remain circumstances requiring a political system that is not a simple reflection of majority
rule but which guarantees a distribution of power and positions among ethnic groups, as a
transitional arrangement until the realization of the principles of the civil state.

This can, however, be achieved without entering into conflict with international
standards. It is not the system of consensual democracy as such which raises problems but
the mixing of territorial and ethnic criteria and the apparent exclusion from certain political
rights, regardless whether they refer to the constituent peoples or group of ,, Others ™.

Taking into consideration all the aforementioned, the Constitutional Court should
have considered the current electoral arrangements in respect to the election of the
members of the Presidency of Bosnia and Herzegovina inconsistent with Article 1 of the
Protocol 12 to the European Convention even if they were formulated in conformity with
Art. V.1 of the Constitution of Bosnia and Herzegovina. Constitutional interpretation has
to take account of the whole Constitution and has to consider it as a unity. Interpretation
cannot neglect the legal, international and political context and has to consider the law
as a living instrument. In this perspective, Article V(1) of the Constitution has to be read
complimentarily with Article I1I(2) which states a direct application of rights and freedoms
set forth in the European Convention and which requires consequently the respect of

Protocol No. 12 to the European Convention.
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STATEMENT OF JUDGE PALAVRIC ON JOINING SEPARATE
DISSENTING OPINION OF JUDGE GREWE

I hereby join the Separate Dissenting Opinion of Judge Constance Grewe in case U
13/05 in its entirety.
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DECISION
ON ADMISSIBILITY

Request of Mr. Sulejman Tihi¢, the Chair of
the House of Peoples of the Parliamentary
Assembly of Bosnia and Herzegovina,
for a review of constitutionality of the
Resolution on  Non-Recognition of
Unilateral Declaration of Independence
of Kosovo and Metohija and position of
Republika Srpska issued by the National
Assembly of the Republika Srpska

Decision of 30 January 2009






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with Article
VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 17(1) and Article 59(2)(1)
of the Rules of the Constitutional Court of Bosnia and Herzegovina (Official Gazette of
Bosnia and Herzegovina nos. 60/05), in the Plenary and composed of the following judges:
Ms. Seada Palavri¢, the President, Mr. David Feldman, Mr. Miodrag Simovi¢ and Ms.
Valerija Gali¢, as Vice-Presidents and Mr. Tudor Pantiru, Mr. Mato Tadi¢, Ms. Constance
Grewe, Mr. Krstan Simi¢ and Mr. Mirsad Ceman, as Judges, having deliberated on the
request of Mr. Sulejman Tihié, the Chair of the House of Peoples of the Parliamentary
Assembly of Bosnia and Herzegovina in case no. U 6/08, at its session held on 30 January
2009 adopted the following

DECISION ON ADMISSIBILITY

The request of Mr. Sulejman Tihié, the Chair of the House of Peoples
of the Parliamentary Assembly of Bosnia and Herzegovina, for Review
of Constitutionality of the Resolution on Non-Recognition of Unilateral
Declaration of Independence of Kosovo and Metohija and position of the
Republika Srpska issued by the National Assembly of the Republika Srpska,
is hereby rejected as inadmissible as the Constitutional Court of Bosnia and
Herzegovina is not competent to take a decision.

This Decision shall be published in Official Gazette of Bosnia and
Herzegovina, Official Gazette of the Federation of Bosnia and Herzegovina,
Official Gazette of the Republika Srpska and Official Gazette of the Brcko
Disctrict of Bosnia and Herzegovina.

Reasoning

1. On 11 March 2008, Mr. Sulejman Tihi¢, the Chair of the House of Peoples of the
Parliamentary Assembly of Bosnia and Herzegovina (,,the applicant™) lodged a request
with the Constitutional Court of Bosnia and Herzegovina (,,the Constitutional Court”) for
review of constitutionality of the Resolution on Non-Recognition of Unilateral Declaration
of Independence of Kosovo and Metohija and position of Republika Srpska issued by the
National Assembly of the Republika Srpska (,,the Resolution™).
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a) Allegations stated in the Request

2. The applicant contested the Resolution in its entirety stating, firstly, that it is
inconsistent with Article III(1)(a) of the Constitution of Bosnia and Herzegovina because
»the recognition or non-recognition of another State is in the domain of the foreign policy
and the foreign policy falls within the exclusive responsibility of the State of Bosnia and
Herzegovina and institutions of Bosnia and Herzegovina”. In this regard, the applicant
also stated that the Republika Srpska, as an Entity within Bosnia and Herzegovina, under
the Constitution of Bosnia and Herzegovina, and also under the Constitution of the
Republika Srpska, has no responsibility in the area of foreign policy, with the exception
of conclusion of agreement on the establishment of special relations with neighbouring
states in accordance with sovereignty and territorial integrity of Bosnia and Herzegovina
or conclusion of agreements with states and international organizations with the consent
of the Parliamentary Assembly of Bosnia and Herzegovina.

3. In the applicant’s opinion, as expressed in his request, paragraphs 6 and 7 of the
Resolution are inconsistent with Article I(1) and (3) of the Constitution of Bosnia and
Herzegovina. He also pointed out that Article I(1) of the Constitution of Bosnia and
Herzegovina establishes the continuity of Bosnia and Herzegovina under which the
Republic of Bosnia and Herzegovina shall continue its legal existence under international
law as a state and Article 1(3) determines that Bosnia and Herzegovina shall consist of
the two Entities, the Federation of Bosnia and Herzegovina and the Republika Srpska.
Expressing the position under which ,,the National Assembly considers that it has the
right to determine its position on its state-legal status on the direct expression of the
opinion of citizens in referendum” is inconsistent with the above referenced provisions,
in the applicant’s opinion, as the Constitution of Bosnia and Herzegovina determines
the status of the Republika Srpska as an entity within Bosnia and Herzegovina, which
is an internationally recognized State. The applicant finally alleged that the Resolution
represents basis for some future activities leading to the decomposition of the State and
infringement of its constitutional order and, therefore, it represents the serious threat
to the constitutional order of Bosnia and Herzegovina. The applicant requested the
Constitutional Court to establish that the Resolution is inconsistent with Article I11(1)
(a) of the Constitution of Bosnia and Herzegovina and that paragraphs 6 and 7 of the
Resolution are inconsistent with Article I(1) and (3) of the Constitution of Bosnia and
Herzegovina.
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b) Reply to the request

4. Inits reply to the request, the National Assembly contested the admissibility of the
request alleging that it has not been submitted in accordance with Article VI(3)(a) of the
Constitution of Bosnia and Herzegovina which explicitly stipulates that the jurisdiction
of the Constitutional Court of Bosnia and Herzegovina is to review the constitutionality
of legal acts, i.e. Constitutions and laws of Entities, and that the jurisdiction of the
Constitutional Court is to establish, precisely and not abstractly, whether some provisions
of the Constitution or a law of any of the Entities are consistent with the Constitution of
Bosnia and Herzegovina. It is further stated that the subject of disputing is the Resolution
(in its entirety) in relation to Article IT1I(1) and its paragraphs 6 and 7 with regard to Article
I(1) and (3) of the Constitution of Bosnia and Herzegovina. According to the statement
of the National Assembly ,.every resolution is primarily a political act, the act adopted
at the end of discussion on the political issues based on which the representative body
takes certain position (Legal Encyclopaedia, 11 volume, Belgrade, year 1985, pg. 1426)”.
Moreover, it is stated in the reply that under Article 185 of the Rules of Procedure of the
National Assembly, the resolution indicates the situation and problems in certain area
of social life; determines the policy to be applied in that area and gives instructions or
provides for measures of its implementation. The National Assembly suggested that the
Constitutional Court, bearing in mind the clear constitutional provision and the character
of the resolution in general, reject the request at issue for formal deficiencies and lack of
jurisdiction on the part of the Constitutional Court of Bosnia and Herzegovina.

5. In examining the admissibility of the request, the Constitutional Court invoked the
provisions of Article VI(3)(a) of the Constitution of Bosnia and Herzegovina and Article
17(1)(1) of the Rules of the Constitutional Court.

Article VI(3)(a) of the Constitution of Bosnia and Herzegovina reads as follows:

The Constitutional Court shall have exclusive jurisdiction to decide any dispute that
arises under this Constitution between the Entities or between Bosnia and Herzegovina
and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including
but not limited to:

- Whether an Entity's decision to establish a special parallel relationship with a
neighbouring state is consistent with this Constitution, including provisions concerning
the sovereignty and territorial integrity of Bosnia and Herzegovina.

- Whether any provision of an Entitys constitution or law is consistent with this
Constitution.
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Disputes may be referred only by a member of the Presidency, by the Chair of the
Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly, by one-fourth of the members of either chamber of the Parliamentary Assembly,
or by one-fourth of either chamber of a legislature of an Entity.

Article 17(1) (1) of the Rules of the Constitutional Court reads as follows:

A request shall be inadmissible in any of the following cases
1. The Constitutional Court is not competent to take a decision;

6. The request was filed by the Chair of the House of the Peoples of the Parliamentary
Assembly of Bosnia and Herzegovina and thus filed by authorized person under Article
VI(3)(a) of the Constitution of Bosnia and Herzegovina.

7.  After having established that the request in question was filed by an authorized
person, the Constitutional Court shall establish whether the issue raised by the request
falls under the jurisdiction of the Constitutional Court as provided for by Article VI(3)
(a) of the Constitution of Bosnia and Herzegovina. In that regard, the Constitutional
Court establishes that for the applicant the jurisdiction of the Constitutional Court is
undisputable or more precisely the admissibility of the request in question, considering
that the applicant limited its arguments exclusively to the merits of the request. However,
the National Assembly finds that the Constitutional Court lacks jurisdiction to review
the constitutionality of the Resolution considering the request disputes the act which is
political and not legal in its nature and which ,,determines policy to be implemented and
gives instructions or provides for the measures of its implementation”. In the subsequent
paragraphs the Constitutional Court shall explain its position concerning the jurisdiction
over the request in question.

8. The Constitutional Court reiterates that it has established in its case-law a certain
degree of extensive interpretation of the part of provisions of Article VI(3)(a) of the
Constitution which reads including but not limited to, guiding itself by the position that
the ,,the framer of the Constitution could not predict the scope of all the functions of
the Constitutional Court at the time when the Constitution of Bosnia and Herzegovina
was being adopted. This failure is often associated with the issue of jurisdiction of the
Constitutional Court”. The Constitutional Court further emphasized that ,,if the framer
of the Constitution was to prescribe in detail the requirements for adoption of decisions
by the Constitutional Court, the question as to whether this would impose restrictions
on the actions of the Constitutional Court would arise”. Hence, the wording including
but not limited to [...] under Article VI(3)(a) of the Constitution. Arguing its position
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further, the Constitutional Court stated the following: ,,Constitutional Court is one of the
most responsible institutions of the system, which represents an additional protection
mechanism and ensures a consistent compliance with the human rights pursuant to the
international conventions and other international agreements. The Constitutional Court
must be a just and reliable guardian of the Constitution of Bosnia and Herzegovina, its
values and human rights. There are many issues under the Constitution of Bosnia and
Herzegovina that need to be clarified and, in this respect, the Constitutional Court is
the only body competent and qualified to provide interpretations”. (See Decision of the
Constitutional Court on Admissibility and Merits, U 4/05 of 22 April 2005, paragraphs
14-16, published in the Official Gazette of Bosnia and Herzegovina no. 32/05).

9. The Constitutional Court has concluded that, within its extensive interpretation of
the relevant provisions on its jurisdiction, it has jurisdiction and thus it reviewed the
constitutionality of constituting the City Council of the City of Sarajevo on the basis
of decisions passed by the Municipal Councils giving general reasons for its opinion
about the jurisdiction of the Constitutional Court, which also apply to its jurisdictions
under Article VI(3)(a) of the Constitution of Bosnia and Herzegovina. In that regard, the
Constitutional Court referred to its jurisprudence in which the Court concluded that it
had jurisdiction to decide although no explicit constitutional provision stipulating such
jurisdiction existed. Infer alia, the Constitutional Court referred, as relevant for this
decision, to the decision where it declared itself competent to review the constitutionality
of the law imposed by the High Representative in substituting the national authorities
(see Decision of the Constitutional Court, U 9/00 of 3 November 2000, published in the
Official Gazette of BiH no. 1/01) and the decision where it found itself competent to
review the constitutionality of decisions adopted by the Constitutional Courts of Entities
(see Decision of the Constitutional Court, U 5/99 of 3 December 1999, published in the
Official Gazette of BiH no. 3/00). In its present case-law, as evident from referenced
decisions, the Constitutional Court has extensively interpreted its jurisdiction in reviewing
constitutionality of certain acts, without having involved the review of constitutionality of
entities’ decisions on special relations with neighbouring states or some of the provisions of
one of the entities’ constitutions or laws. It is undisputed, however, that the Constitutional
Court has extensively interpreted only the provisions on its jurisdiction which concern the
general acts having legally binding character.

10. Taking the provisions of Article VI(3)(a) of the Constitution of Bosnia and
Herzegovina as a starting point, it is undisputed for the Constitutional Court that this
request raises an issue of dispute between Bosnia and Herzegovina and the Entities since
it was in the Resolution where the National Assembly determined its position concerning
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the foreign policy issues that fall within the jurisdiction of the state, as implied by the
request and the issues concerning the territorial integrity and sovereignty of Bosnia and
Herzegovina. However, the issue arises whether the form in which the positions of the
National Assembly are expressed or, more precisely, whether the act which is the subject
of dispute can become the subject of review of the constitutionally by the Constitutional
Court. Even the National Assembly stated that this issue involves a political act that
expresses certain political views. It does not involve a legal act. The Resolution was adopted
pursuant to Article 185 of the Rules of Procedure of the National Assembly defining that
,.the resolution indicates the situation and problems in certain area of social life; determines
policy to be implemented in that area and gives instructions or provides for measures of
its implementation”. Thus, it is undisputed that this issue involves an act which represents
a type of political proclamation that is not legally binding. Regardless of the extensive
interpretation of Article VI(3)(a) of the Constitution of Bosnia and Herzegovina in certain
cases of review of constitutionality and bearing in mind an indisputably non-binding
character of the act that is the subject of disputing by the request, the Constitutional Court
finds that it is not competent to review the constitutionality of the Resolution in question.

11. Taking into account the provisions of Article 17(1)(1) of the Rules of Constitutional
Court, pursuant to which the request shall be rejected as inadmissible if it is established
that the Constitutional Court is not competent to take a decision, the Constitutional Court
decided as stated in the enacting clause of this decision.

12. In accordance with Article VI(4) of the Constitution of Bosnia and Herzegovina, the
decisions of the Constitutional Court shall be final and binding.

Seada Palavri¢
President
Constitutional Court of Bosnia and Herzegovina
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DECISION
ON ADMISSIBILITY

Request of 68 delegates of the National
Assembly of the Republika Srpska for
resolving a dispute between the Republika
Srpska and the Federation of Bosnia and
Herzegovina in relation to the proceedings
of enforcement of the judgment of the
European Court of Human Rights in
the case of Karanovi¢ vs. Bosnia and
Herzegovina, Application no. 39462/03 of
20 December 2007

Decision of 30 January 2009






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 17(1)(1) and
Article 59(2)(1) of the Rules of the Constitutional Court of Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina nos. 60/05 and 64/08), in Plenary composed
of the following judges: Ms. Seada Palavri¢, President, Mr. Miodrag Simovié¢, Mr. David
Feldman and Ms. Valerija Gali¢, Vice-Presidents, Mr. Tudor Pantiru, Mr. Mato Tadi¢, Ms.
Constance Grewe, Mr. Krstan Simi¢ and Mr. Mirsad Ceman having deliberated on the
request of 68 delegates of the National Assembly of the Republika Srpska, in case no.
U 12/08, at its session held on 28 March 2009, adopted the following

DECISION ON ADMISSIBILITY

The request lodged by 68 delegates of the National Assembly of the
Republika Srpska for resolving a conflict of jurisdiction between the
Republika Srpska and the Federation of Bosnia and Herzegovina in relation
to the enforcement of the judgment of the European Court of Human
Rights in the case of Karanovi¢ vs. Bosnia and Herzegovina, Application
no. 39462/03 of 20 December 2007, is rejected as inadmissible because the
Constitutional Court of Bosnia and Herzegovina is not competent to take a
decision.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

1. On16June 2008, 68 delegates of the National Assembly of the Republika Srpska (,,the
applicants”), lodged a request with the Constitutional Court of Bosnia and Herzegovina
(,,the Constitutional Court”) for resolving a dispute between the Republika Srpska and the
Federation of Bosnia and Herzegovina in relation to the proceedings of enforcement of
the judgment of the European Court of Human Rights in the case of Karanovié vs. Bosnia
and Herzegovina, Application no. 39462/03 of 20 December 2007. The applicants request
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from the Constitutional Court to ,,eliminate discrimination from the legislation regulating
pension insurance”, by ordering the Federation of BiH to enforce the judgment of the
European Court of Human Rights in Strasbourg in the case no. 39462/03 (Karanovic vs.
Bosnia and Herzegovina) and ,,allow transfer of the holder of the right to the Federation
of Bosnia and Herzegovina Pension Fund.”

The facts of the case, as they appear from the
appellants’ assertions and the documents attached to the request

2. On 20 December 2007, the European Court of Human Rights issued the judgment in
the case of Karanovi¢ vs. Bosnia and Herzegovina. By referring to the relevant parts of
the judgment (paragraph 24 et seq.), the appellants underline that on the basis of the said
judgment, Bosnia and Herzegovina is ordered to secure the enforcement of the Decision on
Admissibility and Merits of the Human Rights Chamber for Bosnia and Herzegovina no.
CH/02/8923 et al. (Klickovi¢ et al. vs. Bosnia and Herzegovina, the Federation of Bosnia
and Herzegovina and the Republika Srpska). The enforcement entails that the Federation
of Bosnia and Herzegovina should secure the transfer of applicant Karanovi¢ from the
Republika Srpska Pension Fund to the Federation of Bosnia and Herzegovina Pension
Fund by changing the relevant legislation concerning the pension insurance area in order
to eliminate discrimination by those decisions. In addition, the applicants underline that
the three months time limit for its enforcement has expired since the judgment became
legally binding on 20 February 2008 and the Federation of Bosnia and Herzegovina has
failed to meet its obligation. Thus, according to the applicants, discrimination prohibited
under Article 1I(4) of the Constitution of Bosnia and Herzegovina and international
conventions for the protection of human rights and fundamental freedoms under Annex I
to the Constitution of Bosnia and Herzegovina is still present. According to the appellants’
assertions, the Federation of Bosnia and Herzegovina is responsible for discrimination,
as stated above, since the Entities, pursuant to Article I11(3) of the Constitution of Bosnia
and Herzegovina are responsible for the regulation of pension and other social benefits.
Furthermore, the applicants state that the case of Karanovic¢ is just one of 35,000 identical
cases. The applicants point out that, according to the case-law of the Human Rights
Chamber for Bosnia and Herzegovina and the European Court of Human Rights, all those
citizens are entitled to receive their pension from the Federation of Bosnia and Herzegovina
Pension Fund. However, given that the Federation of Bosnia and Herzegovina has not
amended its pension insurance legislation, these persons are not able to exercise their
right. Consequently, the Republika Srpska suffers huge material damage since it has to
make pension payments out of its budget and the Entity responsible for pension payments
,unfoundedly amass riches”. In the applicants’ view, this issue may be resolved only by
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the Constitutional Court, which should order the Federation of Bosnia and Herzegovina to
enforce the said judgment of the European Court of Human Rights.

3. Inits reply to the request, the Ministry of Human Rights and Refugees of Bosnia and
Herzegovina, Office of the Agent of the Council of Ministers for Representation before
the European Court of Human Rights states that the Constitutional Court is not competent
to take a decision related to enforcement of decisions of the European Court of Human
Rights. In this regard, they give details related to the monitoring of the implementation of
judgments through the Council of Europe. In addition, they state that there is no ,,dispute” as
to the implementation of the decision since it is the obligation of authorities at all levels in
Bosnia and Herzegovina and of the state organs, while the Agent of the Council of Ministers
is obliged to observe the enforcement of the European Court of Human Rights’ judgment
in Bosnia and Herzegovina and inform the Council of Ministers and the Committee of
Ministers of the Council of Europe about it. In addition, it is underlined that the allegations
that the decision at issue has not been implemented are incorrect. The implementation of
the general measures, which are within the discretion of the State itself, is an extensive and
demanding process. In the enforcement proceedings carried out to date, inter alia, an expert
group within the Ministry of Civil Affairs of Bosnia and Herzegovina has been established
to find an appropriate solution to this issue. The Office states that only the Federation of
Bosnia and Herzegovina has submitted an action plan with regard to the implementation of
general measures. The relevant bodies of the Council of Europe are to give their observations
as to the actions proposed and completed in the relevant case.

4. In examining the admissibility of the request, the Constitutional Court invoked the
provisions of Article VI(3)(a) of the Constitution of Bosnia and Herzegovina and Article
17(1)(1) of the Rules of the Constitutional Court.

5. Article VI(3)(a) of the Constitution of Bosnia and Herzegovina reads as follows:

The Constitutional Court shall have exclusive jurisdiction to decide any dispute that
arises under this Constitution between the Entities or between Bosnia and Herzegovina
and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including
but not limited to:

- Whether an Entity's decision to establish a special parallel relationship with a
neighbouring state is consistent with this Constitution, including provisions concerning
the sovereignty and territorial integrity of Bosnia and Herzegovina.

- Whether any provision of an Entitys constitution or law is consistent with this
Constitution.
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Disputes may be referred only by a member of the Presidency, by the Chair of the
Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly, by one-fourth of the members of either chamber of the Parliamentary Assembly,
or by one-fourth of either chamber of a legislature of an Entity.

Article 17(1)(1) of the Rules of the Constitutional Court reads as follows:

A request shall be inadmissible in any of the following cases
1. The Constitutional Court is not competent to take a decision;

6. Article VI(3)(a) of the Constitution of Bosnia and Herzegovina stipulates that a
request may be lodged, inter alia, by one-fourth of either chamber of a legislature of an
Entity. The relevant request has been submitted by 68 delegates of the National Assembly
of the Republika Srpska. Given that the National Assembly of the Republika Srpska is
composed of 83 delegates, the former figure satisfies the criteria under Article VI(3)(a) of
the Constitution of Bosnia and Herzegovina, which means that the request has been filed
by an authorized person.

7. The Constitutional Court has also to examine other admissibility criteria in the case
at hand. Namely, it is demanded in the request that the Constitutional Court resolve the
dispute between the two Entities, the Republika Srpska and the Federation of Bosnia
and Herzegovina in accordance with Article VI(3)(a) of the Constitution of Bosnia
and Herzegovina. Taking into account the linguistic meaning of the first sentence of
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, it clearly follows that
the existence of a ,,dispute” is an admissibility requirement for such proceedings (see,
Constitutional Court, Decision on Admissibility no. U 17/07 of 4 October 2008, available
on the website of the Constitutional Court www.ccbh.ba, paragraph 12 et seq.) Such a
»dispute” cannot arise from ordinary and positive legal regulations but it must relate
to certain issues regulated by the Constitution of BiH itself (see, Constitutional Court,
Decision on Admissibility no. U 66/02 of 30 January 2004, Official Gazette of BiH no.
11/04, paragraph 6).

8. In the present case, the subject matter of the dispute is the enforcement of the
international judgment. Applicants request that the Constitutional Court orders by its
decision the enforcement of ,,the judgment of the European Court of Human Rights in
Strasbourg in the case no. 39462/03 ,,[...] and ,,allow transfer of the holder of the right
to the Federation of Bosnia and Herzegovina Pension Fund.” The Constitutional Court
emphasizes that such request does not fall under the jurisdiction of the Constitutional
Court. The enforcement of the judgments of the European Court for Human Rights
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represents an international legal obligation of Bosnia and Herzegovina. Pursuant to
Article 46 paragraph 1 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms, ,,the High Contracting Parties undertake to abide by the final
judgment of the Court in any case to which they are parties” while pursuant to paragraph 2
of the same Article ,,the final judgment of the Court shall be transmitted to the Committee
of Ministers, which shall supervise its execution”. Details in reference to the supervision
proceedings of the enforcement of the judgment of the European Court for Human
Rights are established by the Rules of the Committee of Ministers for the supervision
of the execution of judgments and of the terms of friendly settlements), adopted by the
Committee of Ministers on 10 May 2006 at the 964" meeting of the Ministers’ Deputies).

9.  Consequently, the Constitutional Court asserts that the enforcement of the judgment of
Karanovié¢ vs. Bosnia and Herzegovina (Application no. 39462/03 of 20 December 2007)
is international legal obligation of Bosnia and Herzegovina. System of the supervision
of enforcement of judgments of the European Court for Human Rights, also including
possible adoption of the measures in the event of failure to enforce those judgments is
under full discretion of the Council of Europe. For that reason, the Constitutional Court
has no jurisdiction to establish whether the judgment was enforced or order certain public
legal subject in Bosnia and Herzegovina to enforce obligations referred to in this judgment.

10. Considering the nature of the request and bearing in mind the provisions of Article
VI(3)(a) of the Constitution of Bosnia and Herzegovina and Article 17(1)(1) of the Rules
of the Constitutional Court according to which a request shall be rejected as inadmissible
if it is established that the Constitutional Court is not competent to take a decision, the
Constitutional Court has decided as stated in the enacting clause of the present decision.

11. Having regard to Article VI(4) of the Constitution of Bosnia and Herzegovina, the
decisions of the Constitutional Court shall be final and binding.

Seada Palavri¢
President
Constitutional Court of Bosnia and Herzegovina
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DECISION
ON MERITS

Request of Mr. Borislav Paravac,
the Chairman of the Presidency of
Bosnia and Herzegovina, for a review
of conformity of the laws passed by
the Parliament of the Federation of
Bosnia and Herzegovina

Decision of 30 January 2009






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2) and
Article 61(1) and (3) of the Rules of the Constitutional Court of Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina no. 60/05), in Plenary and composed of the
following judges:

Mr. Mato Tadié, President,

Mr. Tudor Pantiru, Vice-President

Mr. Miodrag Simovi¢, Vice-President

Ms. Hatidza HadZiosmanovi¢, Vice-President
Mr. David Feldman,

Ms. Valerija Galic,

Mr. Jovo Rosié,

Ms. Constance Grewe,

Ms. Seada Palavric,

Having deliberated on the request of Mr. Borislav Paravac, the Chair of the
Presidency of Bosnia and Herzegovina, at the time of filing the request, in case no. U
5/05, at its session held on 27 January 2006, adopted the following

DECISION ON MERITS

It is hereby established that the following Laws: Law on the Federal
Prosecutor’s Office of the Federation of Bosnia and Herzegovina, the Law
on Amendments to the Law on Procedure for Registration of the Legal
Persons in the Court Register, the Law on Interior Affairs of the Federation
of Bosnia and Herzegovina, the Law on Immunity of the Federation of
Bosnia and Herzegovina, the Law on Modifications and Amendments to the
Law on Banks of the Federation of Bosnia and Herzegovina, the Law on
Modifications and Amendments to the Law on the Banking Agency of the
Federation of Bosnia and Herzegovina, the Law on Treasury in the
Federation of Bosnia and Herzegovina, the Law on Modifications and
Amendments to the Law on the Government of the Federation of Bosnia
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and Herzegovina, the Law on the Federal Ministries and Other Bodies of
the Federal Administration, the Law on Land Registries of the Federation
of Bosnia and Herzegovina, the Law on Cessation of Validity of the Law on
Deposit Insurance in the Federation of Bosnia and Herzegovina, the Law on
Protection from Defamation of the Federation of Bosnia and Herzegovina,
the Law on Modifications and Amendments to the Penal/Criminal Law of
the Federation of Bosnia and Herzegovina (all published in the Official
Gazette of the Federation of Bosnia and Herzegovina no. 19/03), the Law on
Enforcement of the Budget of the Federation of Bosnia and Herzegovina for
2003, the Law on Amendments to the Law on the Center for Education of
Judges and Prosecutors in the Federation of Bosnia and Herzegovina
(published in the Official Gazette of the Federation of Bosnia and Herzegovina
no. 21/03), the Law on Modifications and Amendments to the Law on Banks,
the Law on Modifications and Amendments to the Law on Salary
Transactions, the Law on Modifications to the Law on Defense of the
Federation of Bosnia and Herzegovina, the Law on Modifications and
Amendments to the Law on Tourist-Industry Associations and Promotion
of Tourism in the Federation of Bosnia and Herzegovina, the Law on
Modifications and Amendments to the Law on Tourism-Catering Industry,
the Law on Modifications and Amendments to the Law on Libraries, the
Law on Modifications and Amendments to the Law on Bill of Exchange (all
published in the Official Gazette of the Federation of Bosnia and Herzegovina
no. 28/03), the Law on Bankruptcy Procedure, the Law on Modifications of
the Law on Obligations, the Law on Amendments to the Law on Property
Relations, the Law on Modifications and Amendments to the Law on Bar
Exam, the Law on Modifications and Amendments to the Law on Handicrafts
and Trades, the Law on Modifications and Amendments to the Labor Law,
the Law on Modifications and Amendments to the Law on Forests, the Law
on Modifications and Amendments to the Law on Cessation of Application
of the Law on Abandoned Apartments, the Law on Modifications and
Amendments to the Law on Legal Profession of Federation of Bosnia and
Herzegovina, the Law on Liquidation Procedure, the Law on Civil Service
in the Federation of Bosnia and Herzegovina, the Law on Modifications and
Amendments to the Law on Procedure for Registration of the Legal Entities
in the Court Register, the Law on Modifications and Amendments to the
Law on Business Companies (all published in the Official Gazette of the
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Federation of Bosnia and Herzegovina no. 29/03), the Law on Enforcement
Procedure (published in the Official Gazette of the Federation of Bosnia and
Herzegovina no. 32/03), the Law on Waste Management, the Law on Air
Protection, the Law on Water Protection, the Law on Environmental
Protection, the Law on Protection of Nature, the Law on Fund for the
Environmental Protection of the Federation of Bosnia and Herzegovina, (all
published in the Official Gazette of the Federation of Bosnia and Herzegovina
no. 33/03), the Law on Ministerial, Governmental and Other Appointments
of the Federation of Bosnia and Herzegovina, the Law on Modifications and
Amendments to the Law on Chambers of Commerce in the Federation of
Bosnia and Herzegovina (published in the Official Gazette of the Federation
of Bosnia and Herzegovina no. 34/03), the Law on Criminal Proceedings of
the Federation of Bosnia and Herzegovina (published in the Official Gazette
of the Federation of Bosnia and Herzegovina no. 35/03), the Criminal Code
of the Federation of Bosnia and Herzegovina, the Law on Protection of the
Witnesses under Threat and Vulnerable Witnesses (published in the Official
Gazette of the Federation of Bosnia and Herzegovina no. 36/03), the Law on
Amendment to the Law on Registered Pledges on Movables and Membership
Stakes, the Law on Modifications and Amendments to the Law on
Proceedings before the Constitutional Court of the Federation of Bosnia
and Herzegovina, the Law on Modifications and Amendments to the Law
on Sale Taxes Applicable to Products and Services, the Law on Modifications
and Amendments to the Law on Special Tax Applicable to Qil Derivatives,
the Law on Modifications and Amendments to the Law on Special Tax
Applicable to Coffee, the Law on Modifications and Amendments to the
Law on Entitlement to the Public Revenue, the Law on Modifications and
Amendments to the Law on Special Tax Applicable to Beer, the Law on
Modifications and Amendments to the Law on Special Tax Applicable to
Non-Alcoholic Beverages, the Law on Modifications and Amendments to
the Law on Special Tax Applicable to Alcohol (all published in the Official
Gazette of the Federation of Bosnia and Herzegovina no. 37/03), the Law on
Protection and Rescuing People and Material Goods from Natural and
Other Disasters (Official Gazette of the Federation of Bosnia and Herzegovina
no. 39/03), the Law on Modifications and Amendments to the Law on
Procedure for Registration of the Legal Entities in the Court Register, the
Law on Modifications and Amendments to the Law on Foreign Investments,
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the Law on Modifications and Amendments to the Law on Companies for
Management of Funds and on Investment Funds (all published in the
Official Gazette of the Federation of Bosnia and Herzegovina no. 50/03), the
Law on Contentious Proceedings (Official Gazette of the Federation of
Bosnia and Herzegovina no. 53/03), the Law on Funding the Rails
Infrastructure and Co-Funding Passenger and Combined Transportation,
the Law on Modifications and Amendments to the Law on Establishing and
Implementing the Citizens’ Claims in the Privatization Procedure (all
published in the Official Gazette of the Federation of Bosnia and Herzegovina
no. 57/03), the Law on Statistics in the Federation of Bosnia and
Herzegovina, the Law on Modifications and Amendments to the Law on
Judicial and Prosecutorial Functions (published in the Official Gazette of
the Federation of Bosnia and Herzegovina no. 63/03), the Law on
Modifications and Amendments to the Payroll Tax Law, the Law on
Modifications and Amendments to the Law on Enforcement of decisions
made by the Commission for Protection of National Monuments, established
pursuant to Annex 8 of the General Peace Agreement for Bosnia and
Herzegovina, the Law on Transfer and Settlement of Property Claims
related to the Apartments with occupancy right or related to the owned
real-estates, submitted to the Commission for Property Claims of Displaced
Persons and Refugees (all published in the Official Gazette of the Federation
of Bosnia and Herzegovina no. 6/04), the Law on Temporary Deferral of
Enforcement of Claims Arising from Enforceable Decisions Payable by the
Budget of the Federation of Bosnia and Herzegovina (Official Gazette of the
Federation of Bosnia and Herzegovina no. 9/04), the Law on Modifications
and Amendments to the Law on Sales Tax Applicable to Products and
Services, the Law on Modifications and Amendments to the Law on
Designation of Populated Settlements and on Modifications in Names of the
Populated Settlements in some Municipalities (published in the Official
Gazette of the Federation of Bosnia and Herzegovina no. 14/04), the Law on
Enforcement of the 2004 Budget of the Federation of Bosnia and Herzegovina
(Official Gazette of the Federation of Bosnia and Herzegovina no. 17/04), the
Law on Direct Election of Municipal Mayors in the Federation of Bosnia
and Herzegovina (Official Gazette of the Federation of Bosnia and
Herzegovina no. 20/04), the Law on Standard Classification of Professions
(Occupations) (Official Gazette of the Federation of Bosnia and Herzegovina
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no. 22/04), the Law on Cash Support in Primary Monetary Production, the
Law on Modifications and Amendments to the Law on Enterprise
Privatization, the Law on Modifications and Amendments to the Law on
Pardon, the Law on Modifications and Amendments to the Law on Tax
Administration of the Federation of Bosnia and Herzegovina (published in
the Official Gazette of the Federation of Bosnia and Herzegovina no. 28/04),
the Law on Modifications and Amendments to the Law on Temporary
Deferral of Enforcement of Claims pursuant to the Enforceable Decisions
Payable by the Budget of the Federation of Bosnia and Herzegovina
(published in the Official Gazette of the Federation of Bosnia and Herzegovina
no. 30/04), the Law on Modifications and Amendments to the Law on
Bankruptcy Procedure (published in the Official Gazette of the Federation of
Bosnia and Herzegovina no. 32/04), the Law on Modifications and
Amendments to the Law on Register of Securities, the Law on Modifications
and Amendments to the Law on Commission for Securities (published in
the Official Gazette of the Federation of Bosnia and Herzegovina no. 33/04),
the Law on Rights of the Veterans and Their Families, the Law on Defense
of the Federation of Bosnia and Herzegovina, the Law on Service in the
Army of the Federation of Bosnia and Herzegovina (published in the Official
Gazette of the Federation of Bosnia and Herzegovina no. 34/04), the Law on
Modifications and Amendments to the Law on Free Zones, the Law on
Modifications and Amendments to the Law on Judicial Police, the Law on
Modification of the Law on Forests (published in the Official Gazette of the
Federation of Bosnia and Herzegovina no. 37/04), the Law on Council of
Employees (Official Gazette of the Federation of Bosnia and Herzegovina no.
38/04), the Law on Modifications of the Law on Sales Tax Applicable to
Products and Service, the Law on Modifications and Amendments to the
Law on Special Tax Applicable to Non-Alcoholic Beverages, the Law on
Modification of the Law on Non-Contentious Proceedings, the Law on
Modification of the Law on Civil Service in the Federation of Bosnia and
Herzegovina (all published in the Official Gazette of the Federation of Bosnia
and Herzegovina no. 39/04), the Law on Master Data File on Insurers and
Beneficiaries of the Pension and Disability Insurance Rights, the Law on
Modifications and Amendments to the Law on Tobacco, the Law on
Displaced Persons — Refugees and Returnees in the Federation of Bosnia
and Herzegovina, the Law on Types and Percentages (Extents) of Physical
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Disability (all published in the Official Gazette of the Federation of Bosnia
and Herzegovina no. 42/04), the Law on Modifications and Amendments to
the Law on Enterprises Privatization, the Law on Modifications and
Amendments to the Law on Establishing and Exercising Citizens’ Claims in
the Privatization Process (all published in the Official Gazette of the
Federation of Bosnia and Herzegovina no. 44/04), the Law on Modifications
and Amendments to the Law on Sale of the Apartments with Occupancy
Right, the Law on Modifications and Amendments to the Law on Welfare,
Protection of the Victims of the Civil War and of the Families with Children,
the Law on Modifications and Amendments to the Law on Land Registries
of the Federation of Bosnia and Herzegovina, the Law on Modifications and
Amendments to the Law on Civil Service in the Federation of Bosnia and
Herzegovina, the Law on modifications and Amendments to the Law on
Protection of Waters (all published in the Official Gazette of the Federation
of Bosnia and Herzegovina no. 54/04), the Law on Modifications of the Law
on Registered Pledges on Movables and Membership Stakes, the Law on
Amount of the Default Interest Applicable to Unsettled Debts (published in
the Official Gazette of the Federation of Bosnia and Herzegovina no. 56/04),
the Law on Trade, the Law on Freshwater Fishing (published in the Official
Gazette of the Federation of Bosnia and Herzegovina no. 64/04), the Law on
Manner for Defining and Payment of the Internal Liabilities of the
Federation of Bosnia and Herzegovina (Official Gazette of the Federation of
Bosnia and Herzegovina no. 66/04), the Law on Cessation of Validity of the
Law on Money-Laundry Prevention in the Federation of Bosnia and
Herzegovina, the Law on Modifications of the Law on Companies for
Managing the Funds and Investment Funds (published in the Official
Gazette of the Federation of Bosnia and Herzegovina no. 70/04), the Law on
Control of Articles made of Precious Metals, the Law on Postal Service of
the Federation of Bosnia and Herzegovina (published in the Official Gazette
of the Federation of Bosnia and Herzegovina no. 76/04), the Law on Public
Funds Investing (Official Gazette of the Federation of Bosnia and Herzegovina
no. 77/04), the Law on Enforcement of the 2005 Budget of the Federation of
Bosnia and Herzegovina (Official Gazette of the Federation of Bosnia and
Herzegovina no. 78/04) have been adopted in accordance with Article II(1)
in conjunction with Article II(2) and Article 11(4) of the Constitution of
Bosnia and Herzegovina.
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This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

I. Introduction

1. On 31 March 2005, Mr. Borislav Paravac, the Chair of the Presidency of Bosnia
and Herzegovina (,,the applicant”) at the time of filing the request, filed a request with
the Constitutional Court of Bosnia and Herzegovina (,,the Constitutional Court”) for a
review of conformity of the Laws listed in the enacting clause of the present decision (,,the
contested laws) with the Constitution of Bosnia and Herzegovina.

II. Procedure before the Constitutional Court

2. Pursuant to Article 22 (1) of the Rules of the Constitutional Court, on 7 December
2005 both Houses of the Parliament of the Federation of Bosnia and Herzegovina were
requested to submit their replies to the request.

3. No replies to the appeal were communicated within the given time limit of 15 days
which ended on 27 December 2005.

III. Request

a) Statements from the request

The applicant filed a request for review of conformity of the contested laws,
passed by the Parliament of the Federation of BiH in the current composition, with the
Constitution of Bosnia and Herzegovina. In the reasoning part of the request it is stated
that, though more than two years have elapsed since the general elections, the House
of Peoples of the Parliament of the Federation of BiH (,,the House of Peoples™) has not
been established in accordance with the Constitution of the Federation of Bosnia and
Herzegovina. Actually, out of 17 delegates representing the Serb people according to
the Constitution of the Federation of Bosnia and Herzegovina, only 9 delegates have
been appointed. Therefore, there has not been a 2/3 majority of the Serb Caucus and
the provisions of the Constitution of the Federation of BiH on the protection of vital
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national interest can be neither realized nor implemented with regard to the delegates
representing the Serb people. Thus, the way of functioning of the House of Peoples has
made it impossible for Serb delegates to meet formal requirements relating to the issue of
vital national interest of the people they represent, as provided for by the Constitution of
the Federation of BiH. The applicant deems that such functioning of the House of Peoples
embodies a violation of the internationally recognized rights, as established by Article 11
of the Constitution of Bosnia and Herzegovina, as well as a violation of the fundamental
rights and freedoms guaranteed in the European Convention for the Protection of Human
Rights and Fundamental Freedoms and its Protocols, which are directly applicable in
Bosnia and Herzegovina, and which have priority over all other laws. In addition, Article
11(4) of the BiH Constitution provides for the enjoyment of the rights and freedoms for all
persons in Bosnia and Herzegovina without discrimination on any ground. Furthermore,
the applicant underlines that the Constitution of the Federation of Bosnia and Herzegovina
defines a vital national interest of the peoples, which, inter alia, implies the realization of
the constituent right to be equally represented within legislative, executive and judicial
authorities, as well as the peoples’ constituent right to decision-making. Considering
the aforementioned, the applicant deems that representatives of the Serb people have
been prevented to make use of this right. For the stated reasons, the contested laws are
,unconstitutional within both procedural and substantive meaning”. The contested laws
have been inconsistent with the Constitution of Bosnia and Herzegovina, i.e. with its
provisions relating to the human rights, international standards and the obligation of
non-discrimination. Finally, the applicant suggests that the Constitutional Court pass
the decision establishing that the contested laws have been enacted contrary to Article
II(1) in conjunction with Article I1(2) and Article 11(4) of the Constitution of Bosnia and
Herzegovina and as such cease to be valid as of the date of publishing the decision.”

IV. Relevant Law
4. Constitution of Bosnia and Herzegovina

Article 1I(1)

Bosnia and Herzegovina and both Entities shall ensure the highest level of
internationally recognized human rights and fundamental freedoms.

Article 11(2)

The rights and freedoms set forth in the European Convention for the Protection
of Human Rights and Fundamental Freedoms and its Protocols shall apply directly in
Bosnia and Herzegovina. These shall have priority over all other law.
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Article 11(4)

The enjoyment of the rights and freedoms provided for in this Article or in the
international agreements listed in Annex I to this Constitution shall be secured to all
persons in Bosnia and Herzegovina without discrimination on any ground such as sex,
race, color, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.

5. Amendments to the Constitution of the Federation of Bosnia and Herzegovina
(Official Gazette of the Federation of Bosnia and Herzegovina no. 16/02 of 28 April
2002), in relevant part, read:

Amendment XXXIIT
Composition of the House of Peoples and Selection of Members

(1) The House of Peoples of the Federation Parliament shall be composed on a parity
basis so that each constituent people shall have the same number of representatives.

(2) The House of Peoples shall be composed of 58 delegates, 17 delegates from
among each of the constituent peoples and 7 delegates from among the Others.

(3) Others have the right to participate equally in the majority voting procedure.
Amendment XXXIV

(1) Delegates to the House of Peoples shall be elected by the Cantonal Assemblies
from among their representatives in proportion to the ethnic structure of the population.

(2) The number of delegates to the House of Peoples to be elected in each Canton
shall be proportional to the population of the Canton, given that the number, structure and
manner of election of delegates shall be regulated by law.

(3) In the House of Peoples there shall be at least one Bosniac, one Croat, one Serb
from each Canton which has at least one such delegate in its legislative body.

(4) Bosniac delegates, Croat delegates and Serb delegates from each Canton shall be
elected by their respective representatives, in accordance with the election results in the
legislative body of the Canton, and the election of delegates from among the Others shall
be regulated by law.

(5) No delegate of the House of Representatives or councilor of the Municipal Council
may serve as a member of the House of Peoples.
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Amendment XXXVII
Definition of vital national interests

Vital national interests of constituent peoples are defined as follows:

- exercise of the rights of constituent peoples to be adequately represented in
legislative, executive and judicial authorities;

- identity of one constituent people;,

- constitutional amendments,

- organisation of public authorities,

- equal rights of constituent peoples in the process of decision-making;

- education, religion, language, promotion of culture, tradition and cultural heritage;

- territorial organisation;

- public information system,

and other issues treated as of vital national interest if so claimed by 2/3" of one of the
caucuses of the constituent peoples in the House of Peoples.

Amendment XXXVIII
Parliamentary procedure for the protection of vital national interests

(1) Laws or other regulations or acts introduced into the House of Representatives of
the Federation of Bosnia and Herzegovina shall also be adopted in the House of Peoples
of the Federation of Bosnia and Herzegovina.

[.].

Amendment XXXIX
Procedure for Laws related to a vital national interest
as defined in the list of Amendment XXXVII

(1) If more than one Chairman or Vice-Chairman of the House of Peoples claims that
a law comes within the list of vital national interest as defined in Amendment XXXVII of
the Constitution of the Federation of BiH, the law shall be put on the agenda of the HoP
as a vital national interest issue.

(2) If only one Chairman or Vice-Chairman claims that the law falls within this list,
of, a two thirds of the respective caucus of the House of Peoples may declare the issue
concerned to be of a vital national interest. In this case the procedure followed is the one
outlined under Amendment XL.
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(3) The Chairman and Vice-Chairmen of the House of Peoples have one week within
which to decide.

(4) If a majority of each caucus represented in the House of Peoples vote in favour of
such laws or other regulations or acts these are deemed to be adopted.

(5) If the House of Peoples agrees on amendments, the law, regulation or act is
resubmitted to the House of Representatives for approval.

(6) If no agreement can be reached in the House of Peoples or if approval is not given
to proposed amendments, a Joint Commission composed of representatives of the House
of Representatives and the House of Peoples shall be established. The Joint Commission
shall be composed on a parity basis and shall decide by consensus. The Joint Commission
shall seek to achieve the harmonisation of the terms of the law. If the terms are harmonised,
the law shall be deemed to be adopted.

(7) If no such harmonisation can be effected the law shall fail and the document shall
be returned to the proponent for a new procedure. In that event the proponent may not
resubmit the original law, regulation or act.

Amendment XL
Procedure for Laws related to a vital national interest if so decided by 2/3 of
one of the caucuses of the Constituent peoples in the House of Peoples

(1) In the event that two thirds of one of the caucuses of the constituent peoples in the
House of Peoples decides that a law, regulation or act affects a vital national interest the
law shall be considered by the House of Peoples.

(2) If a majority of each caucus represented in the House of Peoples vote in favour of
such laws or other regulations or acts these are deemed to be adopted.

(3) If the House of Peoples agrees on amendments, the law, regulation or act is
resubmitted to the House of Representatives for approval.

(4) If no harmonisation can be established by the Joint Commission referred to in
Amendment XXXIX, the Constitutional Court of the Federation of Bosnia and Herzegovina
shall be addressed to decide finally whether the law in question relates to a vital national
interest of a constituent people.

[.].
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6. The Constitution of the Federation of Bosnia and Herzegovina (Official Gazette
of the Federation of Bosnia and Herzegovina no. 1/1994) in relevant part, reads:

Article 17

Unless provided otherwise in the Constitution, decisions of the legislature require the
approval of each House of the legislature, except for rules pertaining only to one House
and declarations made by it.

Article 19

Other Decisions shall be taken by a simple majority in the House except as otherwise
provided in the rules of that House or in this Constitution.

7. International Convention on the FElimination of All Forms of Racial
Discrimination

Article 2 paragraph 1 subparagraph (c)

1. States Parties condemn racial discrimination and undertake to pursue by all
appropriate means and without delay a policy of eliminating racial discrimination in all
its forms and promoting understanding among all races, and, to this end:

(c) Each State Party shall take effective measures to review governmental, national
and local policies, and to amend, rescind or nullify any laws and regulations which have
the effect of creating or perpetuating racial discrimination wherever it exists;

Article 5 paragraph I subparagraph (c)

1. In compliance with the fundamental obligations laid down in article 2 of this
Convention, States Parties undertake to prohibit and to eliminate racial discrimination in
all its forms and to guarantee the right of everyone, without distinction as to race, colour,
or national or ethnic origin, to equality before the law, notably in the enjoyment of the
following rights:

(c) Political rights, in particular the right to participate in elections-to vote and
to stand for election-on the basis of universal and equal suffrage, to take part in the
Government as well as in the conduct of public affairs at any level and to have equal
access to public service.

8. The Rules of Procedure of the House of Peoples of the Parliament of the
Federation of Bosnia and Herzegovina (Official Gazette of the Federation of Bosnia
and Herzegovina no. 27/03),

102



Case no. U 5/05

Article 110, in relevant part, reads:

[.]

(2) Decisions shall be taken by a majority vote of the total number of representatives
in the House of Peoples, unless otherwise regulated by the Constitution, or by law, or by
these Rules of Procedure.

(3) The total number of representatives shall represent delegates whose mandate is
still valid in the current composition.

V. Admissibility

9. The Constitutional Court notes that the applicant was a Chair of the Presidency of
Bosnia and Herzegovina at the time of the submission of the request. The request for review
of conformity relates to a decision determining whether the provisions of the contested
laws have been passed in accordance with the Constitution of Bosnia and Herzegovina;
therefore, it implies the jurisdiction of the Constitutional Court under Article VI(3)(a)
of the Constitution of Bosnia and Herzegovina. Lastly, the request contains the essential
facts and allegations on which is it is based.

10. In view of the provisions of Article VI(3)(a) of the Constitution of Bosnia and
Herzegovina and Article 17(1) of the Rules of the Constitutional Court, the Constitutional
Court has established that the present request is admissible because it was filed by an
authorized person. Therefore, there is no formal reason under Article 17(1) of the Rules of
the Constitutional Court that would render the request inadmissible.

VI1. Merits

11. The applicant challenges the enactment of the contested laws considering it
inconsistent with Article II(1) in connection with Article I1(2) and 11(4) of the Constitution
of Bosnia and Herzegovina. Namely, the House of Peoples has not been established in
accordance with the Constitution of the Federation of Bosnia and Herzegovina. Actually,
out of 17 delegates representing the Serb people according to the Constitution of the
Federation of Bosnia and Herzegovina, 9 delegates have been appointed to the House of
Peoples. Thus, Serb delegates are unable to comply with formal preconditions stipulated
by the Constitution relating to the issue of vital national interest of the people they
represent. Actually, the current number of the Serb delegates in the House of Peoples
does not make the 2/3™ majority of the Serb delegates’ caucus, as required for initiating
the mentioned procedure. The applicant considers that the aforementioned amounts to
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a disrespect of the ,,internationally recognized human rights and fundamental freedoms
as established by Article II of the Constitution of Bosnia and Herzegovina as well as the
rights and freedoms set forth in the European Convention for the Protection of Human
Rights and Fundamental Freedoms and its Protocols, which apply directly in Bosnia
and Herzegovina, and which have priority over all other law. In addition, Article 11(4) of
the Constitution of Bosnia and Herzegovina prohibits discrimination on any ground in
relation to the enjoyment of the rights and freedoms throughout Bosnia and Herzegovina”.
The applicant also alleges that the contested laws ,,are inconsistent with the Constitution
of BiH, i.e. with its provisions relating to the human rights, international standards, and
prohibition of all forms of discrimination”.

12. Therefore, in one part of his request, the applicant challenges the constitutionality
of the manner in which the contested laws have been enacted. He mentions in general
»internationally recognized human rights and fundamental freedoms as established by
Article II of the Constitution of Bosnia and Herzegovina...”, i.e. the inconsistency with
»the provisions relating to the human rights, international standards, and prohibition of all
forms of discrimination”, without dealing with the concrete rights inasmuch as Article 11
of the Constitution of Bosnia and Herzegovina does not contain a list of the rights. The
Constitutional Court recalls that, within the meaning of Article 32 of the Constitutional
Court’s Rules, during the decision-making procedure, the Constitutional Courtshall examine
only those violations that are stated in the request. Further, the applicant alleges that the
manner in which the contested laws have been enacted is inconsistent with Article II(1) in
conjunction with Article 11(2) and 11(4) of the Constitution of Bosnia and Herzegovina. In
accordance with Article II(1) of the Constitution of Bosnia and Herzegovina, both Entities
shall ensure the highest level of internationally recognized human rights and fundamental
freedoms. Article II(2) of the Constitution of Bosnia and Herzegovina establishes that the
rights and freedoms set forth in the European Convention for the Protection of Human
Rights and Fundamental Freedoms (,,the European Convention”) shall apply directly in
Bosnia and Herzegovina, and Article 11(4) guarantees that the enjoyment of the rights and
freedoms provided for in this Article or in the international agreements listed in Annex
I to this Constitution shall be secured to all persons in Bosnia and Herzegovina without
discrimination on any ground. Annex I to the Constitution of Bosnia and Herzegovina,
inter alia, comprises the International Convention on the Elimination of All Forms of
Racial Discrimination.

13. In accordance with the aforementioned, and although the applicant has not explicitly
stated it in his request, it follows that he raises one concrete issue only with regard to
the non- discrimination under Article 5 paragraph 1 sub-paragraph c) of the International
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Convention on the Elimination of All Forms of Racial Discrimination, which relates to
political rights, in particular the right to participate in elections-to vote and to stand for
election-on the basis of universal and equal suffrage, to take part in the Government as
well as in the conduct of public affairs at any level and to have equal access to public
service.

14. Therefore, the Constitutional Court shall examine whether the constitutional principle
prohibiting discriminations has been violated by the manner in which the contested laws
have been enacted, as previously stated.

15. The Constitutional Court recalls that according to the case-law of the European
Court on Human Right (,,the European Court”), an act or regulation is to be deemed
discriminatory if it makes distinction between individuals or groups who are in a
similar situation, and if this distinction lacks reasonable and objective justification,
that is, if it does not pursue a legitimate aim or if there is no reasonable relationship of
proportionality between the means employed and the aim sought to be realized. Actually,
the Constitutional Court’s case-law relies on the European Court’s jurisprudence and
it has used the European Court’s established criteria on non-discrimination. According
to Article 14 of the European Convention it follows that its provision does not prohibit
discrimination within the general meaning and that the right to non-discrimination has no
independent existence, but it protects non-discrimination in relation to the enjoyment of
the rights and freedoms safeguarded by the European Convention (see, European Court,
Gaygusuz vs. Austria, judgment of 16 September 1996, Decisions and Reports 1996-1V,
p. 1141, paragraph 36).

16. Unlike Article 14 of the European Convention, the provision of Article I1(4) of the
Constitution of Bosnia and Herzegovina, referred to by the applicant, i.e. the provision
of Article 1I(3) of the Constitution of Bosnia and Herzegovina, prohibit discrimination in
relation to both the enjoyment of the rights and freedoms safeguarded by the European
Convention and the rights of international agreements listed in Annex I to the Constitution
of Bosnia and Herzegovina. Such interpretation of Article 11(4) of the Constitution of
Bosnia and Herzegovina is confirmed by the long-term case law of the Constitutional
Court. It follows from the aforementioned Constitutional Court’s case-law that Article
II(4) of the Constitution of Bosnia and Herzegovina offers a wider protection from
discrimination than Article 14 of the European Convention (see, Constitutional Court,
Decision no. U 44/01 published in Official Gazette of Bosnia and Herzegovina no. 18/04).

17. In its efforts to clarify and to give a final answer to the mentioned questions, the
Constitutional Court first refers to its Third Partial Decision in case no. U 5/98 in which it is

105



Bulletin of the Constitutional Court of Bosnia and Herzegovina, no. 2

emphasized that the recognition of the constituent peoples and the constitutional principle
behind it — the principle of collective equality, impose an obligation on the Entities not
to discriminate in particular against these constituent peoples which are, in actual fact,
in a minority position in the respective Entity. Hence, as stated in the aforementioned
decision, there is not only a clear constitutional obligation not to violate individual
rights in a discriminatory manner which obviously follows from Article 1I(3) and I1(4)
of the Constitution of BiH, but also a constitutional obligation of non-discrimination in
terms of a group right if, for instance, one or two of the constituent peoples are given
special preferential treatment through the legal system of the Entities. Moreover, in the
aforementioned decision, the Constitutional Court underlined that the constitutional
principle of collective equality of constituent peoples following from the designation
of Bosniacs, Croats and Serbs as constituent peoples prohibits any special privilege for
one or two of these peoples, any domination in governmental structures, or any ethnic
homogenization through segregation based on territorial separation (see, Constitutional
Court, Third Partial Decision no. U 5/98 of 1 July 2000, Bulletin of the Constitutional
Court of Bosnia and Herzegovina, Sarajevo, 2001, paragraph 60). The Constitutional Court
recalls that, by the mentioned decision, inter alia, parts of the contested provisions of the
Constitution of the Federation of Bosnia and Herzegovina relating to only Bosniacs and
Croats as constituent peoples on the territory of the Federation of Bosnia and Herzegovina
have been declared unconstitutional.

18. With the aim of enforcement of the Constitutional Court’s Decision on Constituent
Peoples, amendments to the Constitution of the Federation of Bosnia and Herzegovina
have been passed with the purpose of its harmonization with the Constitution of Bosnia
and Herzegovina, so that the provision of paragraph 2 of Amendment XXXIII provides for
that the House of Peoples shall be composed of 58 delegates; 17 delegates from amongst
each of the constituent peoples and 7 delegates from amongst the Others. Furthermore,
Amendment XXXIV stipulates the principles and election procedure for delegates to
the House of Peoples. Firstly, this Amendment stipulates that delegates to the House of
Peoples shall be elected ,,in proportion to the ethnic structure of the population”. Secondly,
it provides for that the number of delegates to the House of Peoples to be elected in each
Canton shall be ,,proportional to the population of the Canton”, and, finally, it provides
for that these delegates shall be elected by their respective representatives ,,in accordance
with the election results in the legislative body of the Canton”. Thus, de iure, based on
the mentioned Decision on Constituent Peoples, the principle of collective equality of all
three peoples throughout the territory of the Federation of Bosnia and Herzegovina has
been established, and, consequently, within the authorities of this Entity as well as within
the House of Peoples of its Parliament.
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19. In its case-law, the Constitutional Court has already passed decisions establishing
that the constitutional principle of constituent peoples throughout the territory of Bosnia
and Herzegovina was infringed in case when one constituent people was not guaranteed
participation in the representative body while it was guaranteed to the two other peoples
(see, Constitutional Court, Decision no. U 4/05 of 22 April 2005 published in Official
Gazette of Bosnia and Herzegovina no. 58/05).

20. However, in the present case, relevant Constitutional Amendments guarantee to the
Serb delegates, as representatives of the constituent people, to have an equal number of
delegates to the House of Peoples, thus establishing the principle of collective equality of
constituent peoples in the House of Peoples. Consequently, the Constitutional Court finds
that in accordance with the constitutional provisions, which provide for the composition
of the House of Peoples, there is no distinction made between the Serb delegates and the
two other constituent peoples’ delegates in exercising their rights to political rights, in
particular the right to participate in elections to vote and to stand for election on the basis
of universal and equal suffrage, to take part in the Government as well as in the conduct
of public affairs at any level and to have equal access to public service.

21. On the other hand, there is no doubt that, following the last parliamentary elections
for cantonal assemblies and indirect elections in cantonal assemblies for the elections of
delegates to the House of Peoples conducted pursuant with the rules of the Election Law
and Amendment XXXIV to the Constitution of the Federation of Bosnia and Herzegovina,
that number of representatives from among Serb delegates that is provided for by
Amendment XXXIII to the Constitution of the Federation of Bosnia and Herzegovina was
not elected to the House of the Peoples. The current situation is mainly a result of present
political situation in Bosnia and Herzegovina. To that end, the Constitutional Court points
out once more that the political parties and their candidates have the obligation to abide by
the principles of the Decision on Constituent Peoples no. U 5/98 that are primarily based
on the 1991 census on all levels of authority they are running for. Having regard to the
provision of Article 1(2) of the Constitution of Bosnia and Herzegovina, which provides
that Bosnia and Herzegovina shall be a democratic state, which shall operate under the
rule of law and with free and democratic elections, the political parties are clearly obliged
to abide by the principles of the Decision on Constituent Peoples in view of the fact that
the representatives of political parties exercise power after free and democratic elections.
Otherwise, the political parties that fail to abide by the said principles shall be in a position
where the election results would not correspond to the number of mandates to which
a certain political party is entitled to in a legislative body (see, Constitutional Court,
Decision no. U 4/05).
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22. The fact is that there are neither constitutional nor legal mechanisms in the Federation
of BiH which would ensure filling of seats by the required number of delegates in the House
of Peoples from among each constituent people or from the Others, as required under the
Constitution of the Federation of BiH. This may possibly result in the situation in which
required number of delegates from among any of the constituent peoples nor from Others
is not elected. However, none of the constituent peoples are put into a privileged position,
i.e. there is no system of government which reserves all public offices only to members
of certain ethnic group and no one has been deprived of equality in the enjoyment of
political rights. Yet, this does not exempt the relevant authorities from an obligation to find
mechanisms that would ensure constituting the House of Peoples in its full composition.

23. The Constitutional Court recalls that the provision of Article 17 of the Constitution
of the Federation of Bosnia and Herzegovina provides that the decisions passed by the
Parliament of the Federation of Bosnia and Herzegovina require the approval of both
Houses, except for Rules and declarations that are passed independently by the Houses.
It therefore may be concluded that the decisions by the Parliament of the Federation of
Bosnia and Herzegovina as well as the contested laws become valid only when adopted
in identical form by the House of Peoples as well. Nevertheless, Article 110 paragraph
2 of the House of Peoples’ Rules of Procedure provides for that the House of Peoples’
decisions shall be taken by a majority vote of the total number of representatives in the
House of Peoples, unless otherwise regulated by the Constitution, or by law, or by these
Rules of Procedure. The total number of representatives shall represent delegates whose
mandate is still valid in the current composition. The Constitutional Court notes that these
Rules of Procedure do not stipulate, as a precondition for validity of an adopted decision,
that a decision must be at the same time upheld by the certain number of delegates of each
national caucus in the House of Peoples. The Constitutional Court concludes that there
have been no obstacles in the Constitution, Law or Rules of Procedure that prevented the
contested laws to be adopted by the House of Peoples. However, the applicant claims that
there has been discrimination because the delegates from among the Serb people could not
raise the vital national interest issue as out of 17 delegates 9 of them have been appointed,
the number which does not represent two thirds of the national caucus in the House of
Peoples.

24. Amendment XXXIX to the Constitution of the Federation of Bosnia and Herzegovina
provides for the procedure for laws and other regulations and acts dealing with the vital
national interest. According to the aforesaid procedure, a law, regulation or act may be
declared to be the issue of a vital national interest in two cases: 1. If more than one Chair
or Deputy Chair of the House of Peoples claims it, and 2. If only one Chair or two thirds
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of the respective national caucus claim it. A possibility to raise the issue of vital national
interest, in abstracto, aims towards making possible for representatives of all constituent
peoples to effective participation in the authorities so as to possibly prevent adoption of
a law which might have an adverse effect to vital national interest at issue. The substance
and ratio of the ,,vital national interest” mechanism is comprised only in the fact that
certain issues, declared as being the issues of vital national interest, are considered and
adopted under more strict procedural conditions.

25. Apart from the conclusion which the applicant himself drew by interpreting
the current situation in the House of Peoples in the light of the relevant constitutional
provisions relating to the impossibility of protecting the vital national interest of the Serb
people in the House of Peoples, the applicant failed to provide any argument in support
of the allegation according to which the current number of Serb delegates, in any case
or in any proceedings, are deprived of the right to establish the national caucus and to
enjoy the rights deriving from, including the right to raise the vital national interest issue.
Moreover, the applicant failed to allege whether the Deputy Chair of the House of Peoples
from Serb people initiated the procedure under Amendment XXXIX to the Constitution
of the Federation of BiH. Therefore, the applicant failed to substantiate his allegations as
to the impossibility of protecting vital national interest of the Serb people in the House of
Peoples, i.e. discrimination in this respect.

26. The applicant alleges that the contested laws are ,,unconstitutional both in terms
of procedural and substantive law.” However, it is clear that the request raises only the
issue of constitutionality of the enactment of the contested laws. The applicant himself
has not submitted any argument in support of the allegations that the provisions of the
contested laws are unconstitutional. The Constitutional Court has already recalled in this
Decision that it shall decide on the constitutionality of enactment of the contested laws
within the scope of the violations alleged by the applicant. Therefore, this Decision does
not prejudice the question of constitutionality of the provisions of the contested laws.
Moreover, the Constitutional Court has already adopted decisions on the constitutionality
of certain provisions of the contested laws (see Decision of the Constitutional Court no. U
14/05 of 2 December 2005).

27. Taking into account the aforesaid, the Constitutional Court concludes that the
applicant’s request is ill-founded and that the contested laws have been enacted in
accordance with Article I1(1) in conjunction with Article I1(2) and II (4) of the Constitution
of Bosnia and Herzegovina.
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VII. Conclusion

28. The contested laws have been enacted in accordance with the Constitution of Bosnia
and Herzegovina. According to the provisions of the Constitution of the Federation of
Bosnia and Herzegovina, which provide for the composition of the House of Peoples,
there is no differentiation made between the delegates from among Serb people and
delegates from among two other constituent peoples in the enjoyment of their right to
political rights, in particular the right to participate in elections-to vote and to stand for
election-on the basis of universal and equal suffrage, to take part in the Government as
well as in the conduct of public affairs at any level and to have equal access to public
service. None of the constituent peoples was granted a privileged position, i.e. there is no
system of government which reserves all public offices only to members of certain ethnic
groups, and hence the equality in enjoyment of political rights has not been prevented.
The Constitutional Court concludes that there have been no obstacles in the Constitution,
Law or Rules of Procedure that prevented the contested laws to be adopted by the House
of Peoples. Apart from the conclusion which the applicant himself drew by interpreting
the current situation in the House of Peoples in the light of the relevant constitutional
provisions relating to the impossibility of protecting the vital national interest of the Serb
people in the House of Peoples, the applicant failed to provide any argument in support of
the allegation according to which the current number of Serb delegates, in any case or in
any proceedings, are deprived of the right to establish the national caucus and to enjoy the
rights deriving from, including the right to raise the vital national interest issue.

29. Having regard to Article 61(1) and (3) of the Constitutional Court’s Rules, the
Constitutional Court decided as set out in the enacting clause.

30. According to Article VI(4) of the Constitution of Bosnia and Herzegovina, the
decisions of the Constitutional Court shall be final and binding.

Mato Tadi¢
President
Constitutional Court of Bosnia and Herzegovina
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Srpska and Articles 1 and 2 of the Law on
the Family Patron-Saints’ Days and Church
Holidays of the Republika Srpska

Partial Decision of 31 March 2006
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The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2), Article
61(1) and (2), Article 62 and Article 63(2), (3) and (4) of the Rules of the Constitutional
Court of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina no. 60/05),
in Plenary and composed of the following judges:

Mr. Mato Tadié, President,

Mr. Tudor Pantiru, Vice-President

Mr. Miodrag Simovi¢, Vice-President

Ms. Hatidza HadZiosmanovi¢, Vice-President
Mr. David Feldman,

Ms. Valerija Galic,

Mr. Jovo Rosié,

Ms. Constance Grewe,

Having deliberated on the request of Mr. Sulejman Tihi¢, the Chair of the
Presidency of Bosnia and Herzegovina at the time of filing this request, in case no. U
4/04, at its session held on 31 March 2006 adopted the following

PARTIAL DECISION ON MERITS

The request of Mr. Sulejman Tihi¢, the Chair of the Presidency of
Bosnia and Herzegovina at the time of filing this request, is hereby partly
granted.

It is hereby established that Articles 1 and 2 of the Law on the Coat
of Arms and Flag of the Federation of Bosnia and Herzegovina (Official
Gazette of Federation of BiH nos. 21/96 and 26/96), and Articles 2 and 3 of the
Constitutional Law on the Flag, Coat of Arms and Anthem of the Republika
Srpska (Official Gazette of the Republika Srpska no. 19/92) are not in
conformity with Article I1(4) of the Constitution of Bosnia and Herzegovina,
in conjunction with Articles 1.1 and Article 2(a) and (c) of the International
Convention on the Elimination of All Forms of Racial Discrimination
referred to in Annex I to the Constitution of Bosnia and Herzegovina.
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It is further established that Article 2 of the Law on Use of the Flag,
Coat of Arms and the Anthem (Official Gazette of Republika Srpska no. 4/93)
in the part in which it is provided that the flag, coat of arms and anthem
of the Republika Srpska ,represent statehood of the Republika Srpska”
is not in conformity with Article I.1 and 1.2 of the Constitution of Bosnia
and Herzegovina, and that Article 3 of the Law on the Use of Flag, Coat of
Arms and Anthem (Official Gazette of the Republika Srpska no. 4/93) in the
part that provides that the symbols of the Republika Srpska are used ,,in
accordance with moral norms of the Serb people” are not in conformity with
Article 11(4) of the Constitution of Bosnia and Herzegovina, in conjunction
with Article 1.1 and Article 2(a) and (c) of the International Convention on
the Elimination of All Forms of Racial Discrimination referred to in Annex
I to the Constitution of Bosnia and Herzegovina.

Pursuant to Article 63(2) of the Rules of the Constitutional Court,
Article 2 of the Law on Use of the Flag, Coat of Arms and the Anthem
(Official Gazette of Republika Srpska no. 4/93) in the part providing that the
flag, coat of arms and anthem of the Republika Srpska ,,represent statehood
of the Republika Srpska” and Article 3 of the Law on the Use of Flag, Coat
of Arms and Anthem (Official Gazette of the Republika Srpska no. 4/93) in
the part providing that the symbols of the Republika Srpska are used ,,in
accordance with moral norms of the Serb people” are hereby annulled.

Pursuant to Article 63(3) of the Rules of the Constitutional Court, the
annulled provisions shall be rendered ineffective on the first day following
the date of the publication of the present decision in the Official Gazette of
Bosnia and Herzegovina.

Pursuant to Article 63(4) of the Rules of the Constitutional Court of
Bosnia and Herzegovina, the Parliament of the Federation of Bosnia and
Herzegovina is ordered to bring Articles 1 and 2 of the Law on Coat of
Arms and Flags of the Federation of Bosnia and Herzegovina into line with
the Constitution of Bosnia and Herzegovina within six months as from the
date of publication of this Decision in the Official Gazette of Bosnia and
Herzegovina.

Pursuant to Article 63(4) of the Rules of the Constitutional Court of
Bosnia and Herzegovina, the National Assembly of Republika Srpska is
ordered to bring Articles 2 and 3 of the Constitutional Law on the Flag,
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Coat of Arms and Anthem of the Republika Srpska into line with the
Constitution of Bosnia and Herzegovina within six months as from the
date of publication of this Decision in the Official Gazette of Bosnia and
Herzegovina.

Pursuant to Article 74(5) of the Rules of the Constitutional Court of
Bosnia and Herzegovina, the Parliament of the Federation of Bosnia and
Herzegovina and the National Assembly of Republika Srpska are ordered
to inform the Constitutional Court of Bosnia and Herzegovina about the
measures taken to enforce this Decision within the time-limit referred to in
the preceding paragraph.

The Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasons

I. Introduction

1. On 12 April 2004, Sulejman Tihi¢, the Chair of the Presidency of Bosnia and
Herzegovina at the time of filing this request (,,the applicant”) lodged a request with the
Constitutional Court of Bosnia and Herzegovina (,,the Constitutional Court”) for the review
of constitutionality of Articles 1 and 2 of the Law on the Coat of Arms and Flag of the
Federation of Bosnia and Herzegovina (Official Gazette of Federation of BiH no. 21/96 and
26/96), Articles 1, 2 and 3 of the Constitutional Law on the Flag, Coat of Arms and Anthem
of the Republika Srpska (Official Gazette of the Republika Srpska no. 19/92), Articles 2
and 3 of the Law on the Use of Flag, Coat of Arms and Anthem (Official Gazette of the
Republika Srpska no. 4/93) and Articles 1 and 2 of the Law on the Family Patron-Saint’s
Days and Church Holidays of the Republika Srpska (Official Gazette of Republika Srpska
no. 19/92). On 2 December 2004 the applicant submitted a supplement to the request.

II. Proceedings before the Constitutional Court

2. Pursuant to then applicable Article 21(1) of the Rules of Procedure of the
Constitutional Court, on 11 May 2004, the National Assembly of Republika Srpska (,,the
National Assembly”) and Parliament of the Federation of BiH (,,the Parliament of the
Federation”) were requested to submit their replies to the request within 30 days from the
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receipt of the request from the Constitutional Court. On 8 December 2004, they were also
requested to submit their replies to the supplement of the request within 30 days.

3. On 8 June 2004, the National Assembly requested the time limit for giving a reply
to be extended to 45 days and, on 29 July 2004, an additional extension until 15 October
2004 was requested. On 3 August 2004, the Constitutional Court, in accordance with
Article 24 of the then applicable Rules of Procedure of the Constitutional Court, approved
the National Assembly the extension of the time limit for reply until 1 October 2004, as
requested.

4. The National Assembly submitted its reply to the request on 30 September 2004 in
which it proposed a public hearing to be held in this case.

5. On 6 August 2004, the Croat Caucus and the Bosniac Caucus to the Council of
Peoples of the Republika Srpska submitted their replies to the request.

6. On 20 December 2004, the House of Representative of the Parliament of the
Federation of BiH (,,the House of Representatives”) submitted its reply to the request and
to the supplement to the request. The House of Peoples of the Parliament of the Federation
of BiH (,,the House of Peoples”) failed to submit its reply to the request and supplement
to the request.

7. On 28 December 2004, the National Assembly requested an extension of time until
16 February 2005 for submission of its reply on the allegations stated in the supplement
to the request.

8. Acting in accordance with Article 24 of the then applicable Rules of Procedure of
the Constitutional Court and taking into account the statements from the request and
supplement thereof as well as the fact that National Assembly already submitted its reply
to the request, and that the time limit for submission of the reply was already extended as
requested and the 30 days time limit for submitting the reply to the supplement was given,
the Constitutional Court did not find reasons to extend the time limit for submitting the
reply to the allegations made in the supplement to the request.

9. Having regard to Article 25(2) of the then applicable Rules of Procedure of the
Constitutional Court, the replies of the National Assembly and the House of Representatives
were submitted to the applicant on 26 October and 24 December 2004 respectively.

10. Having regard to Article 46 of the then applicable Rules of Procedure of the
Constitutional Court, the Constitutional Court decided, at its plenary session of 28 January
2005, to hold a public hearing in which the parties to the proceedings would take part. At
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the same session, the Constitutional Court decided to invite, as prospective amici curiae,
the OSCE Office in BiH, the UN High Commissioner for Human Rights, the Venice
Commission and the OSCE High Commissioner for National Minorities, to present their
preliminary observations.

11. On 24 February 2005, the High Commissioner for National Minorities informed the
Constitutional Court that he could not take part as amicus curiae in the present case for
his current responsibility did not include the territory of Bosnia and Herzegovina. On 14
March 2005, the OSCE Office in BiH, the UN High Commissioner for Human Rights and
the Venice Commission, in their capacity as amici curiae before the Constitutional Court,
presented their joint opinion.

12. On 28 January 2006, pursuant to Article 46(1) of the Constitutional Court’s
Rules, the Constitutional Court held a public hearing to which it invited the applicant’s
representatives and the representatives of the House of Representatives and the House
of Peoples, and the representatives of the National Assembly of RS, and amici curiae.
At the public hearing, Academic Muhamed Filipovi¢ and Ms. Alma Colo represented
the applicant, Mr. Irfan Ajanovié¢ represented the House of Representatives, Professor Dr
Hans Peter Schneider, Prof. Dr. Rajko Kuzmanovi¢, Mr. Krstan Simi¢, Prof. Dr. Dragomir
Acovi¢, Ms. Nevenka Tritkovi¢ and Mr. Borislav Boji¢ represented the National Assembly.
In addition, Ms. Madeline Reese, Head of Office of the High Commissioner for Human
Rights in Bosnia and Herzegovina and Ms. Jasminka DZumbhur, a lawyer in the Office of
the High Commissioner for Human Rights in BiH, acted as amici curiae in the case. No
representative of the House of Peoples took part at the public hearing.

13. On 6 February 2006, the applicant submitted to the Constitutional Court his written
statement as given at the public hearing as well as his supplement statement relating to
the public hearing. On 13 February 2006, the Constitutional Court submitted the above
mentioned observations to the House of Representatives and the House of Peoples of the
F BiH Parliament as well as to the RS National Assembly.

14. On 6 and 20 February 2006, the RS National Assembly submitted to the Constitutional
Court its written statement as given at the public hearing and a video recording of the
statement by Mr. Ivan Tomljenovi¢, the Vice-President of RS, relating to the challenged
symbols of the Republika Srpska. On 12 and 13 February 2006, the Constitutional Court
submitted to the applicant the written observations and a transcript of interview given by
Mr. Ivan Tomljenovic.

15. On 9 February 2006, amicus curiae submitted additional observations relating to
the public hearing. On 23 February 2006, the Constitutional Court forwarded the amicus
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curiae s additional observations to the RS National Assembly as well as to the House of
Representatives and House of Peoples of the F BiH Parliament.

16. Pursuant to Article 93(1)(2) and paragraph (3) of its Rules, the Constitutional Court
decided on 27 January 2006 to exempt Judge Seada Palavri¢ from further deliberation
and decision-making in the present case in view of the fact that she had taken part in the
enactment of the challenged law of the Federation of BiH.

17. At its session of 31 March 2006, the Constitutional Court decided on the basis of
Article 62 of the Rules of the Constitutional Court to adopt this partial decision. As to
the part of the request relating to the conformity with the Constitution of challenged
provisions of Articles 1 and 2 of the Law on the Family Patron-Saint’s Days and Church
Holidays of the Republika Srpska and Article 1 of the Constitutional Law on the Flag,
Coat of Arms and Anthem of the Republika Srpska, the Constitutional Court decided to
postpone its decision.

III. Request
a) Statements from the request

18. The applicant states that the challenged provisions of the laws in question are not in
conformity with the Constitution of Bosnia and Herzegovina for the following reasons:

Law on the Coat of Arms and Flag of the Federation of Bosnia and Herzegovina

19. Applicant states that Article 1 of the Law on the Coat of Arms and Flag of the
Federation of Bosnia and Herzegovina prescribes the appearance of the coat of arms of the
Federation of Bosnia and Herzegovina, which is in the shape of a shield and consisting of
three fields: one field contains a shield with gold lilies on the green background, the second
field contains a historical Croat coat of arms with 25 quarters of red and white colours,
while the third field, which occupies one half of the coat of arms, contains ten white six-
point stars arranged in a circle. Article 2 of the said Law prescribes the appearance of
the flag of the Federation of Bosnia and Herzegovina with fields of red, white and green
colours with the described coat of arms in the middle.

20. Stating the genesis of the coat of arms and flag of the Federation of BiH, the applicant
has concluded that the symbol of gold lilies on the coat of arms or flag of the Federation
of BiH, although it cannot be solely identified with the Bosniac people, symbolizes only
the Bosniacs considering that the political representatives of the Croat and Serb people
did not accept the gold lily as their symbol. He further states that the historical Croat coat
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of arms, square fields of red and white colour, throughout its history, has symbolized
Croats, and ,,as of 1990 it has been the coat of arms of the Republic of Croatia”. The third
quarter in the flag and the coat of arms contains ten white six-point stars denoting ten
cantons of the Federation of Bosnia and Herzegovina. With such appearance of the coat
of arms and the flag of the Federation of Bosnia and Herzegovina the Serb people and
other citizens in the Federation of BiH have been discriminated against on national/ethnic
grounds. Actually, in view of the appearance of the coat of arms and the flag, they have
been on an unequal footing with the Bosniac people and the Croat people in the Federation
without any objective and reasonable explanation. This is contrary to the fundamental
constitutional principle that guarantees equality of the Bosniac people, the Croat people
and the Serb people and other citizens of Bosnia and Herzegovina throughout its territory.
The applicant finds that in the instant case, the issue of discrimination arises in relation
to respect of the right to return as guaranteed under Article II(5) of the Constitution of
Bosnia and Herzegovina, the right to non- discrimination based on national origin and
provision of equal treatment with regard to the right to liberty of movement within the
state boundaries. The applicant concludes that stipulating a coat of arms and a flag that
would refer only to the Bosniac people and the Croat people creates an air of distrust
with the Serb people and other citizens of Bosnia and Herzegovina and prevents their
return to their pre-war homes on the territory of the Federation of BiH which in turn does
not contribute to the realization of the aim sought to be realized by Article II(5) of the
Constitution of Bosnia and Herzegovina.

21. Inregard to the above, the applicant finds that Articles 1 and 2 of the Law on Coat of
Arms and Flag of the Federation of Bosnia and Herzegovina are not in compliance with
Article 11(4) in conjunction with Article II(3) and II(5) of the Constitution of Bosnia and
Herzegovina.

Constitutional Law on the Flag, Coat of Arms and Anthem of the Republika Srpska

22. The applicant states that Article 1 of the Constitutional Law on the Flag, Coat
of Arms and Anthem of the Republika Srpska provides that the flag of the Republika
Srpska shall consist of three colours: red, white and blue. The colours shall be placed
horizontally in the following order: red, blue and white. Each colour shall occupy one-
third of the flag. The flag of the Republika Srpska contains all features of the flags of the
Principality of Serbia of 1878 and the Kingdom of Serbia of 1882 respectively. Article 2 of
the mentioned Law stipulates the appearance of the coat of arms of the Republika Srpska,
which is basically the coat of arms of Nemanji¢i represented by a double white eagle with
a crown over its head. The applicant further states that it can be seen from the Collection
of the coats of arms of the Fojnica Monastery (published by Oslobodenje in 1972), a book
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written by Pavle Andjeli¢, Ph.D that the double eagle is the symbol of the coat of arms of
Nemanjic¢i, which was literally stated in Article 2 of the challenged Constitutional Law
of RS. This means that this was the symbol taken from the history of the Serb people.
Article 3 of the mentioned Law stipulates that the anthem of the Republika Srpska shall
be ,,Boze Pravde”. The text of the anthem Boze Pravde, which was established under the
Constitution as the anthem of the Republika Srpska, originated in 1872. The text of the
anthem exalts the Serb people and asks the Lord ,,to unite the Serb brothers, save the Serb
king and the Serb lineage.”

23. The applicant alleges that the said provisions of the Constitutional Law on the Flag,
the Coat of Arms and the Anthem of the Republika Srpska discriminate against the Bosniac
people and the Croat people as constituent peoples in the entire territory of Bosnia and
Herzegovina and thus in Republika Srpska as well. The said provisions also discriminate
against other citizens of Bosnia and Herzegovina.

24. Furthermore, the applicant pointed out that a possible reason for lack of features of
either Bosniac people or Croat people in the Constitutional Law on the Flag, Coat of Arms
and Anthem of the Republika Srpska was related to the fact that the Bosniac and the Croat
people, according to the Constitution of the Republika Srpska, had no status of constituent
peoples in the Republika Srpska at the time of enactment of the relevant law. This status
was recognized by the Constitution of the Republika Srpska only following the adoption
of the Decision of the Constitutional Court of Bosnia and Herzegovina on the constituent
peoples no. U 5/98 at which time the amendments to the Constitution of the Republika
Srpska were adopted.

25. The applicant alleges that it clearly follows from the aforesaid that the prescribed
appearance of the flag, the coat of arms and the text of the anthem of the Entity of
Republika Srpska represent the symbols and emblems of the Serb people. However, they
cannot be official symbols and emblems of the entity since the Entity Republika Srpska
is a community of not only the Serb people but also of the Bosniac, Croat and other
peoples and citizens who are equal in all respects. By prescribing the said provisions, the
Bosniac people, the Croat people and other citizens of Bosnia and Herzegovina have been
directly discriminated against on national grounds, resulting in creation of an air of fear
and distrust in the authorities of the Republika Srpska, thereby impeding the return of non-
Serbs to their homes of origin in the Republika Srpska. According to the applicant, the
present case raises an issue of discrimination with regard to respect of the right to return as
guaranteed under Article 11(5) of the Constitution of Bosnia and Herzegovina, prohibition
of discrimination on a national origin and provision of equal treatment with regard to the
right to liberty of movement within the state boundaries.
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Law on Use of the Flag, Coat of Arms and Anthem of the Republika Srpska

26. The applicant alleges that Article 2 of the Law on the Use of the Flag, the Coat of
Arms and the Anthem is not in conformity with Articles I(1) and 1(3) of the Constitution
of Bosnia and Herzegovina, whereas Article 3 of the said Law is not in conformity with
Article 1I(4) in conjunction with Articles 11(3) and II(5) of the Constitution of Bosnia and
Herzegovina.

27. The applicant alleges that Article 2 of the Law provides that the flag, the coat of arms
and the anthem of the Republika Srpska shall represent the statehood of the Republika
Srpska. The said provisions imply the statehood of the Republika Srpska, which it does not
have under the Constitution of Bosnia and Herzegovina. Actually, this is inconsistent with
Article I(1) of the Constitution of Bosnia and Herzegovina, that provides that Bosnia and
Herzegovina shall be a democratic state, which shall continue its legal existence under
international law as a state, with its internal structure modified as provided herein and
with its present internationally recognized borders. Moreover, Article 2 of the said Law
stands in opposition to Article I(3) of the Constitution of Bosnia and Herzegovina, which
provides that Bosnia and Herzegovina shall consist of the two Entities - the Federation of
Bosnia and Herzegovina and the Republika Srpska.

28. The applicant states that this means that, according to the constitutional provisions,
only Bosnia and Herzegovina represents a state pursuant to the principles of international
law while the Republika Srpska is only an Entity in its composition. Consequently, one
cannot speak of ,,representation of statehood of the Republika Srpska” since Republika
Srpska does not have that statehood. After all, the provisions of the Constitution of the
Republika Srpska, which read that the Republika Srpska shall be a State of the Serb people,
were amended in the procedure of implementation of the Decision of the Constitutional
Court of Bosnia and Herzegovina on constituent peoples throughout the entire territory of
Bosnia and Herzegovina.

29. The applicant deems that Article 3 of the said Law is not in conformity with Articles
I1(3) and II(5) of the Constitution of Bosnia and Herzegovina for it provides that the
flag, the coat of arms and the anthem of the Republika Srpska shall, inter alia, ,,be used
with the moral norms of the Serb people”. Such provision, claims the applicant,
gives preferential treatment to the Serb people and it associates the use of the symbols
of the Republika Srpska with only one of the three constituent peoples in Bosnia and
Herzegovina, thereby discriminating against the Bosniac people, the Croat people and
other citizens of Bosnia and Herzegovina on national grounds without any objective and
reasonable justification.
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Law on the Family Patron-Saint’s Days and Church Holidays

30. The applicant alleges that Articles 1 and 2 of the Law on the Family Patron-Saint’s
Days and Church Holidays are not in conformity with Article 11(4) in conjunction with
Articles 11(3) and I1(5) of the Constitution of Bosnia and Herzegovina.

31. In Articles 1 and 2 of the said Law, the following family patron-saint’s days and
church holidays are designated as the holidays of the Republika Srpska: Christmas, Day
of Republic, New Year, Twelfth-day, St. Sava, First Serb Uprising, Easter, Whitsuntide,
May Day — Labour Day and St. Vitus’ Day. The applicant states that these obviously
include holidays of only one people, the Serb people (save the Labour Day), and that
those holidays are solely orthodox religious holidays and holidays associated with the
history of the Serb people and Orthodox faith, e.g. First Serb Uprising, Twelfth-day,
Orthodox Christmas, Easter, etc. On the other hand, the applicant states, the working days
are holidays of other peoples and religious denominations such as Eid (Bajram), Catholic
Christmas, Easter, etc.

32. The above referenced holidays are celebrated by legislative, executive and
administrative bodies of the Republika Srpska, army, police, judicial authorities, etc.
The applicant further states that according to this Law, those are the days when the said
institutions do not work as well as the officials elected from the Republika Srpska to the
institutions of Bosnia and Herzegovina. Moreover, according to the applicant’s allegations,
all citizens of the Republika Srpska who are not of the Serb origin are forced to celebrate
those holidays although they do not regard them as their own holidays. Furthermore, all
but the Serbs in the Republika Srpska are prohibited to have their own holidays which
would be the official holidays in the Entity they live in, the holidays that would not be
offensive to the constituent peoples in Bosnia and Herzegovina. Hence, according to the
applicant, the enactment of such holidays that are part of the Serbs’ history only create
an air of distrust among other peoples and citizens and maintains a sense of fear of ethnic
cleansing that was experienced during the aggression on Bosnia and Herzegovina between
1992 and 1995 when they were forced to leave their homes of origin.

b) Statements from the supplement to the request

33. The applicant stated in its supplement to the request that the central goal of the
General Framework Agreement for Peace in Bosnia and Herzegovina and the Constitution
of Bosnia and Herzegovina is non-discrimination. This is supported by the fact that
the provision of Article 11(4) has been given additional importance by associating the
application of fifteen human rights protection instruments under Annex I to the Constitution
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of Bosnia and Herzegovina. Hence, the application of rights and freedoms under Annex
I to the Constitution of Bosnia and Herzegovina, as laid down in Article 11(4), is secured
to all persons without discrimination. In the present case, the applicant believes that the
said constitutional provisions have priority over the laws of, respectively, the State and
the Entities, which includes all laws and the Entity Constitutions. In view of the fact that
the state is solely responsible for obligations arising out of each individual instrument
under Annex I to the Constitution of Bosnia and Herzegovina and in view of the specific
constitutional and territorial organization of Bosnia and Herzegovina, it follows that the
territorial units of Bosnia and Herzegovina are very often the subjects obliged to apply the
said instruments in practice. Notwithstanding, the Federation of Bosnia and Herzegovina
and the Republika Srpska preserved and established, respectively, the symbols and other
features; the Republika Srpska additionally enacted the Law on the Use of the Flag, Coat
of Arms and Anthem of the Republika Srpska and the Law on Family Patron Saint’s Days
and Church Holidays of the Republika Srpska — this indubitably shows that the Serbs in
the Federation of Bosnia and Herzegovina and the Bosniac people and the Croat people in
the Republika Srpska have been treated differently with regard to the Bosniac people and
the Croat people in the Federation of Bosnia and Herzegovina and the Serb people in the
Republika Srpska, which has been contrary to Articles 1(1) and 2 (a), (b), (c), (d) and (e)
of the International Convention on the Elimination of All Forms of Racial Discrimination.
The said articles, particularly Article 2(d) and (e), provide for that effective measures
of national and local policy must be undertaken in order to repeal or quash any law or
regulation aimed at an unequal and discriminatory treatment and that the authorities
are obliged to support integrationist organizations and movements in order to repeal
discriminatory measures.

34. The applicant states in his supplement to the request that he bases his allegations on
the violation of Article I1(4) of the Constitution of Bosnia and Herzegovina in conjunction
with Article 1.1 and Article 2 (a), (b), (¢), (d) and (e) of the International Convention on
the Elimination of All Forms of Racial Discrimination on the same reasons as those set out
in his request for he considers that any prescription of features of an Entity that symbolize
only one people, or two of the three constituent peoples in Bosnia and Herzegovina,
represent measures that aim at distinction, exclusion, restriction or preferential treatment
based on a national or ethnic origin. Their goal is to infringe or discredit the recognition,
enjoyment or exercise of the human rights and fundamental freedoms in all domain of life
on equal terms.

35. Finally, the applicant states that notwithstanding the positive obligations arising out
of Articles II(1) and 11(6) of the Constitution of Bosnia and Herzegovina, the competent
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authorities of the Federation of BiH and the Republika Srpska failed to take appropriate
measures to fulfil the obligations assumed under Articles I1(1) and 11(6) of the Constitution
of Bosnia and Herzegovina in conjunction with Articles 1.1 and 2 (a), (b), (c), (d) and (e)
of the International Convention on the Elimination of All Forms of Racial Discrimination
listed in Annex I to the Constitution of Bosnia and Herzegovina.

36. The supplement to the request contains the signature of the applicant verified with
the appropriate seal.

¢) Reply to the request and supplement to the request

Reply of the National Assembly of the Republika Srpska

37. The National Assembly at its session held on 28 July 2004 ascertained the reply to
the statements from the request.

38. As to the admissibility of the request, the National Assembly states that in the request
the applicant failed to state precisely what violation under Article I1(3) was committed and
which incorporates 12 rights. The National Assembly therefore finds that hence, prima
facie, the requirement under Article 18(1) of the Rules of Procedure of the Constitutional
Court was not met; namely, ,,the provisions of the Constitution which are deemed to have
been violated” were not stated. In addition, in the request one may observe that it consists
of a simple listing of the provisions of the Constitution of Bosnia and Herzegovina
deemed to have been violated without a single fact and, particularly, without evidence on
which it is based. Therefore, the request does not meet another requirement under Rules of
Procedure of the Constitutional Court. At the same time, the National Assembly finds that
the request does not meet the requirement under the last subparagraph; namely, it was not
»verified by the seal of the applicant”. Hence, Mr. Tihi¢ lodged the request concerned in
his capacity as a citizen of Bosnia and Herzegovina and not as Member of the Presidency
of Bosnia and Herzegovina, which is inconsistent with Article 16(2)(5) of the Rules of
Procedure of the Constitutional Court. In fact, the said person has no right of action. In
accordance with the above, the National Assembly proposes that the request is rejected
within the meaning of Article 60 of the Rules of Procedure of the Constitutional Court.

39. With respect to the position on the merits, the National Assembly claims that it is
beyond dispute that the challenged laws were adopted in the period between 1992 and 1993.
The National Assembly recalls that the continuity of the Constitution of the Republika
Srpska was confirmed in the Basic Principles agreed on in Geneva on 8 September
1995. Subparagraph 2 sub-item 2 of the Constitution of Bosnia and Herzegovina reads
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that each entity will continue to exist under its present Constitution, however, amended
to accommodate these basic principles. Pursuant to Article XII(2) of the Constitution
of Bosnia and Herzegovina, the Entities harmonized their respective Constitutions with
the Constitution of Bosnia and Herzegovina under the international supervision during
1996. The National Assembly further states that the highest authority of the Council
of Europe — the European Commission for Democracy through Law (the so-called
Venice Commission) — presented its opinion regarding the compatibility of the Entity
Constitutions, the Constitution of the Republika Srpska included, in the document CDL
(96) and (48). The opinion of the said Commission is binding. The Constitution of the
Republika Srpska was last revised by the High Representative of Bosnia and Herzegovina
in 2002.

40. In the reply to the request it is further stated that Annex II item 2 of the Constitution
of Bosnia and Herzegovina provides that all laws... shall remain in effect to the extent
not inconsistent with the Constitution, until otherwise determined by a competent
governmental body of Bosnia and Herzegovina. Hence, the National Assembly finds that
the Constitution of BiH itself ratified through the said norm all legislation that was enacted
prior to the entry into force of the Constitution.

41. The National Assembly claims that the challenged laws have their iustus titulus
in Article 8 of the Constitution of the Republika Srpska. This Article provides that the
Republika Srpska shall have the flag, the coat-of-arms and the anthem. The flag, the
coat-of-arms and the wording of the anthem shall be determined by constitutional law.
As already stated, the last amendments to the Constitution of the Republika Srpska
introduced by the High Representative did not challenge the existence of symbols in the
Entities since they do not infringe the constitutionality of peoples and the constitutional
rights and freedoms of citizens of any nationality. The conclusion to be inferred is that all
amendments to the Constitution of the Republika Srpska verified the provision of Article
8 thereof.

42. TheNational Assembly believes that the constituent status of peoples was implemented
in the Republika Srpska through the constitutional amendments of 2002. In particular,
Amendment LXXVI provides that all relevant duties and institutions of power shall be
proportionally assumed by each constituent people. Out of six highest duties (Prime
Minister, President of the People’s Assembly, Chair of the Council of Peoples, President
of the Supreme Court, President of the Constitutional Court and Public Prosecutor), four
were assigned to the representatives of the Bosniac people and Croat people. In addition
to the highest duties in the Entity, proportional representation in public services has been
established and it is being implemented in public services.
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43. In the reply to the request it is stated that statement of the applicant that the flag
of the Republika Srpska is the flags the Principality and the Kingdom of Serbia is ill-
founded as red, blue and white are the so-called ,,pan-Slavist colors” and they can be
found, in a different arrangement, on the flags of Croatia, Slovenia, Slovakia and Russia
and, with specific modification, Bulgaria. In view of the fact that all constituent peoples in
Bosnia and Herzegovina are of Slovene origin, it is claimed in the reply that the colours
themselves cannot be the subject matter of dispute. Red and white are heraldic colours of
the Croat and the Serb people and they cannot be disputable as such, whereas red colour
was on the flag of the Socialist Republic of Bosnia and Herzegovina from 1946 until the
dissolution of Yugoslavia. Accordingly, none of the colours from the flag can be disputable
as such. Assuming that the applicant does not mind colours but their arrangement, this
is related to a feeling for beauty and not discrimination and feeling for beauty is not a
constitutional category. It is further stated in the reply that ,,the fact that the flag of Serbia
has the same arrangement of colours does not have to imply anything since Serbia and
Bosnia and Herzegovina were one country for long period of time in history, including
the period of King Tvrtko I”. One of the assumptions is that Mr. Tihi¢ does not mind
either the colours or their arrangement but he would just like to see a specific symbol on
the flag as is the case with the flag of the Federation of Bosnia and Herzegovina. As the
flag of the Republika Srpska contains no symbols and the flag of the Republika Srpska
should not be compared to the ranking and commanding flags and standards, an absence
of something cannot be regarded as evidence for the claim of discrimination if the latter
does not represent either of two constituent peoples. Hence, the Bosniac people, in the
spirit of the initiative of Mr. Tihi¢, are free to identify themselves with one of the colours
on the present flag of the Republika Srpska.

44. With respect to the coat of arms of the Republika Srpska, the National Assembly
states that Article 2 of the Constitutional Law states in explicit terms that the coat of arms
of the Republika Srpska is the coat of arms of Nemanjici and it is heraldically blazoned to
be interpreted as the symbol and designation of the Serb people. It is true that the double
eagle is part of history of the Serb people. In its present form, the coat of the Republika
Srpska originates from the Medieval Serbian Empire and, in a larger historical sense,
from the emblems of the Byzantine Empire. However, blazoned in the Constitutional Law
of the Republika Srpska in heraldic terms, it was never (nor it is now) the coat of arms
of Serbia. The emblems are not mere illustrations rather they are the expression of the
awareness of the identity and existence through centuries. Further it is stated that every
town and municipalities in Bosnia and Herzegovina have their respective coat of arms,
which reflects tradition and specific qualities and it is only logical that an entity should
have its symbols. The applicant’s allegation that Article 3 of this Law gives preferential
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treatment to the Serb people whereby the Bosniac people and the Croat people have been
discriminated against on national grounds is ill-founded and it lacks arguments to support
it. The National Assembly states that practice refutes the applicant’s claim that other
peoples are not allowed to express their respective flags and coats of arms. It is stated
in the reply to the request that all religious buildings — mosques in the Republika Srpska
have a green flag with a crescent. In addition, every political party shows their respective
flags and coat of arms in prominent places. It is stated by the National Assembly that the
arguments in support of the coat of arms and the flag can also be applied to the anthem,
which is one of the symbols that also reflects cultural and historical heritage.

45. Furthermore, in its reply the National Assembly states that the challenged provisions
of the Law on Family Patron-Saint’s Days and Church Holidays does not violate the
constitutional right of the Bosniac people, the Croat people and of Others in any aspect nor
do they endanger national equality and vital interests of constituent peoples and Others in
Bosnia and Herzegovina. The National Assembly believes that the applicant overlooked
the fact of existence of a norm in Article 2 paragraph 2 of the Law on Family Patron-
saint’s Days and Church Holidays that the citizens of the Republika Srpska shall have
the right and choice to celebrate their religious holidays three days in a year without
discrimination on any grounds or status. Moreover, it is stated that this Law provides in its
Article 4 that the statute of a municipality may determine that one day shall be celebrated
as a holiday in that particular municipality.

46. The National Assembly finds that the request consists of two parts: legal and political
and that the legal part does not contain a single fact let alone a piece of evidence. What
is more, evidence (return of refugees) refutes the applicant’s allegations. The National
Assembly recalls that the Constitutional Court of Bosnia and Herzegovina, in case no. U
12/02, defined its position on discrimination (paragraphs 32 through 38). The National
Assembly of the Republika Srpska agrees with the position expressed therein in its entirety.
Therefore, the National Assembly believes that in fact the applicant discriminates by
stating that only other constituent peoples have not been allowed to return to their homes
due to fear and mistrust in the authorities of the Republika Srpska thus preferring only
the constituent peoples. At the same time, National Assembly shares the view expressed
by Judge Mirko Zovko in his dissenting opinion in case no. U 5/98: [ am not in favour
of the glorification of the rights of a citizen who is constituent versus a citizen who is
not constituent since the right of each citizen [...] is protected in an identical way. The
identical position has been taken in Article 10 of the Constitution of the Republika Srpska,
which provides that the citizens of the Republika Srpska shall be equal in their freedoms,
rights and duties [ ... Jwithout any discrimination.
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47. The applicant’s allegations that the return of the citizens to their homes of origin
was prevented as a result of alleged fear, the National Assembly finds to be in opposition
to well-known facts that, as such, do not need to be proved. The implementation of the
property legislation on the territory of the Republika Srpska, it is claimed in the reply, was
achieved in 99.5% of the cases. Currently, thirty-six (36) municipalities in the Republika
Srpska fully implemented property legislation and, to that end, received certificates issued
by the international community. It is further stated that in the Republika Srpska the priority
was given to return of refugees in the reconstruction and rehabilitation of their homes.

48. Finally, the National Assembly is of the opinion that it is necessary for the significance
of the adoption of the decision to directly examine the request in question, and request that
the public hearing is held, and after that adopt the decision dismissing the request.

Reply of National Assembly to the supplement to the request

49. The National Assembly in its reply to the supplement to the request repeated its
arguments from the reply to the request and added some additional arguments. In the
opinion of the National Assembly there is no discriminatory intent, nor is such effect
produced by the symbols. Otherwise, if the meaning of the symbols is not separated from
its appearance elements, argumentation with the clause on the prohibition of discrimination
arising under Article 11(4) of the Constitution of BiH would be meaningless. In that manner
someone could always find that some of the elements on the coat of arms of the Republika
Srpska are discriminatory, for example, religious elements such as cross which could
insult atheists, composition with the arms could insult pacifists etc. It is further stated in
the reply that nobody can dispute that two entities in the state of Bosnia and Herzegovina
are distinguished in terms of the authorities and citizens. The symbols that are identical
and which neglect these differences are quite useless because the main purpose of the
symbols is to make the difference between different public authorities and organizations
on the same territory.

50. Asto Article 3 of the Law on the Use of the Flag, Coat of Arms and Anthem in which
the term ,,moral norms of the Serb people” are used, the National Assembly states that
this term is used in the close relation with the title of the entity ,,Republika Srpska” and
that it is the part of the same sentence which forbids violation of the ,reputation and
dignity”. Therefore, if the legal document is interpreted in the good faith ,,in accordance
with usual meanings within sense of Article 31 of the Vienna Convention on the Law on
Peaceful Agreements” the words ,,Serb people” must be understood as ,,Serb citizens”
which implies all citizens of Republika Srpska. Similarly, the description of the flag, coat
of arms and anthem as ,,state emblems” in Article 2 of the same Law must be understood
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within meaning of ,,entity emblems” following the established principles of interpretation,
under which all legal regulations must be interpreted in accordance with the Constitution
of Bosnia and Herzegovina as long as it is possible (Decision of the Constitutional Court
no. U 5/98-1V of 19 August 2000). In the opinion of the National Assembly, there are no
discriminatory elements in any of the challenged laws, and the issues as to the extent to
which the citizens of the entity may or wish to identify with these symbols depends on
their personal feeling which is an individual and not a constitutional issue.

51. Inthe reply it is further stated that if the statements of the applicant on the existence
of the different treatment are confirmed, there is objective and rational explanation for it.
Such treatment is justified by the fact that symbols which allegedly characterize the Serb
element only express their connection with the title ,,Republika Srpska”. All sub-national
entities in the world make the same thing: give names to and design their symbols in
accordance with the official denomination for example: Flemings and Walloons in Belgium,
Catalans and Basque in Spain, etc. Why then would it be considered unconstitutional the
sub-national entity Republika Srpska uses ,,Serb” symbols?

52. Asto Articles 1 and 2 of the challenged Law on the Family Patron-Saint’s Days and
Church Holidays, the National Assembly has stated that it is necessary, firstly, to clarify
that the acceptance of the Greece Orthodox Calendar in the Republika Srpska does neither
offend nor discriminate anyone since it is absolutely necessary to use only one calendar
as well as reasonable to use the traditional calendar of the vast majority of citizens. In this
respect, it is objectively impossible that all three peoples are equally treated by entitling
them to use different calendars. Therefore, in their opinion, the celebration of two New
Years is undisputed. The ten religious holidays are based on Christian faith and therefore the
Orthodox Serbs and Croat Catholics may celebrate them. Only Bosniacs, as Muslims, are
affected by these days. At the same time, they are entitled to celebrate the three additional
days of their own choice every year on the days of their religious holidays. Consequently,
the Bosniacs are not discriminated against but privileged as they are entitled not to sixteen
but to nineteen non-working days. This is an illustration that an unequal treatment does
not necessarily represent discrimination. Hence, if the differential effect of the relevant
law to the constituent peoples is to be found, the grounds of differential treatment are
both reasonable and justified. Finally, it is stated in the conclusion that ,,not to mention
in this context that Republika Srpska remains in any event — whether one likes it or not —
symbolically, a mother Entity for the Serbs”.

53. In the opinion of the National Assembly such symbols in the Republika Srpska are
necessary for creation of one united, peaceful and tolerant entity, as ,,collage” symbols
which would occur by mixing of the symbols of the three constituent peoples represent more
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division or fragmentation of the citizens rather than union. Such symbols are necessary in
order for Republika Srpska to distinguish itself from Bosnia and Herzegovina, and such
differences, reflected in the clear and distinct symbols, cannot be challenged as Republika
Srpska has its constitutional right to establish special parallel relations with neighbouring
countries based on international law.

54. The National Assembly states in connection with Article 3 of the Constitutional
Law on the Flag, Coat of Arms and the Anthem of the Republika Srpska, particularly
in connection to the anthem, that if the text of the anthem itself is examined, it must
be admitted that it seems that it has racist and discriminatory character. However that
text, in their opinion, can be seen as correct only as historical and obsolete document, as
the inheritance of the past. Today there is neither ,,Serb crown” nor ,,Serb lineage”. This
text should not be understood as political proclamation for the glorification of only the
people of Serb original excluding all other constituent peoples but rather as transcendental
imagination distant from the real contents.

55. As to the statements from the supplement to the request regarding International
Convention on Elimination of All Forms of Racial Discrimination, the National Assembly
replies that this Convention is not directly applicable to the Republika Srpska. Article 11(4)
of the Constitution of Bosnia and Herzegovina invokes this Convention as an international
agreement listed in Annex I to the Constitution of Bosnia and Herzegovina. The wording
of this Convention, however, is quite clear: it binds and obliges only ,,state parties” like
Bosnia and Herzegovina and not other kinds of political communities. In contrast to that,
the Republika Srpska is just an entity and not a state. It would be contradictory to argue
that the Republika Srpska is an Entity as far as the rights, privileges and competencies
are concerned. Moreover Article 1.1 of the stated Convention guarantees on equal
footing only the recognition, enjoyment or exercise of ,,human rights and fundamental
freedoms” in the political, economic, social cultural or any other field of public life. But
the disputed Laws do not grant or regulate human rights or fundamental freedoms. There
is no basic or guaranteed right by the Constitution of BiH, to claim specific symbols
for any constituent people. Thus, the disputed laws by their mere content and substance
cannot be in conflict with the International Convention on the Elimination of All Forms
of Racial Discrimination. Also Articles 2 a, b, ¢ d and e of this Convention does not have
any broader meaning than Article I1(4) of the Constitution of Bosnia and Herzegovina. It
only repeats normative devices, commands and orders and obligations imposed on public
authorities which can also be derived directly from an appropriate interpretation of Article
II (4) itself.
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56. Finally, in the opinion of the National Assembly the annulment of the existing symbols
and imposition of the identical or almost identical symbols would lead to the situation in
which the entities would lose their identity and feature and such situation would lead
to the development of new tensions and hostilities between constituent peoples rather
than integration and peaceful development. It is finally stated that the citizens cannot be
deprived of their official symbols without destroying their identity.

Reply of the House of Representatives of the Parliament
of the Federation of Bosnia and Herzegovina

57. The House of Representatives in their reply to the request and supplement to the
request states that the Constitutional Commission of that House, at the session held on
22 November 2004, examined the request in question. On that occasion, it is stated in the
reply, this commission took position that the request was fully justified and proposed the
House of Representatives, in accordance with he decision of the Constitutional Court on
the constitutionality of the Peoples and Others in Bosnia and Herzegovina, to change the
entity emblems, coat of arms and flags of the Federation of BIH.

Reply to the request by the Croat Caucus and the Bosniac Caucus
within the Council of Peoples of the Republika Srpska

58. Both the Croat Caucus and the Bosniac Caucus within the Council of Peoples of
the Republika Srpska maintain that the applicant’s initiative is both legal and legitimate
and that the challenged laws should be brought promptly into line with the Decision on
Constituent Peoples in Bosnia and Herzegovina.

d) Amicus curiae submission

59. In its submission, amicus curiae initially reasoned from the constitutional and
legislative framework in which the challenged laws were adopted, pointing out that
the challenged laws were adopted before the decision of the Constitutional Court on
»constituent peoples” and the decision on the names of towns and municipalities in the
Republika Srpska no. U 44/01, i.e. at the time when neither the Serbs in the Federation of
BiH nor the Bosniacs or the Croats in the Republika Srpska had the opportunity to express
their position regarding the symbols, and taking the same view regarding the holidays of
the entity as ,,they were not represented in the meaningful sense in the legislative process”.

60. Furthermore, in its analysis amicus curiae points out that the use of symbols or integral
parts thereof is an important issue considering its origin stemming from the conflict and
aiming at the domination of one ethnic group within a certain geographic area. Amicus

131



Bulletin of the Constitutional Court of Bosnia and Herzegovina, no. 2

curiae therefore points to a necessity to ascertain, with regard to the non-discrimination
principle, whether there is a legitimate aim in a democratic society and whether the use
of legitimate means is proportionate to the prevention of the rights violation taking into
account that the symbols are used at the places where all persons should have access to
the rights guaranteed under the European Convention and the Constitution of Bosnia and
Herzegovina such as schools, public buildings, courts, public areas, hospitals, etc.

61. Amicus curiae referred to the Constitutional Court’s decision no. U 44/01 in which
the Constitutional Court declared unconstitutional the names ,,srpski” within the names
of towns in the Republika Srpska and concluded that the use of symbols which were
prima facie exclusive was analogous to the use of names which were demonstrative of
the predominance of one ethnic group. It was also stated that the groups to be compared
were the same as in the previous decision and that it was incumbent on the authorities
to demonstrate that the difference in treatment was objective and justifiable within the
meaning of Article 1I(4) of the Constitution of Bosnia and Herzegovina. Amicus curiae
concluded that in the present case it was extremely difficult to argue that there could be a
legitimate aim in restricting the enjoyment of a right which was related to return, that even
if this could be argued, then to do so would lead to discrimination on grounds of ethnicity
and that any objective justification raised must be adjudicated in the light of a very narrow
margin of appreciation that must be applied.

62. In the conclusion, amicus curiae submitted that the challenged laws led to the adoption
of symbols which were not representative of all the constituent peoples. In such circumstances
and in the context in which they were adopted, it was inevitable that there would be an
impact on those who were not included in the enactment of the challenged laws. In addition,
it is concluded that the adoption of symbols which were representative of one ethnic group
has inhibited the right to return, and that the reasons for the inhibition of that right embody
potential and real violations of substantive rights within the European Convention while the
reason for the violation lies in discrimination on the grounds of ethnicity.

63. Finally, amicus curiae presents its view that there is a violation of the right to return
caused by discrimination on the grounds of ethnicity and also a violation of Article 11(4)
of the Constitution of Bosnia and Herzegovina.

IV. Public Hearing

Applicant’s position presented at the public hearing

64. The applicant has maintained his position stated in the request that ,,choosing” the
symbols which are deeply rooted in the historical past of only one people or which are
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identical to the features and symbols of another state, where that people are dominant, has
represented discrimination against all other peoples and citizens who live in the territory of
the relevant entity, and such circumstance is without reasonable and objective justification.
The applicant has underlined that Annex 7 to the General Framework Agreement for Peace
in Bosnia and Herzegovina obligates the parties to create in their territories the political,
economic, and social conditions conducive to the voluntary return and harmonious
reintegration of refugees and displaced persons, without preference for any particular
group. In the opinion of the applicant, the enactment of the mentioned symbols does not
contribute to the voluntary return and harmonised reintegration of refugees and displaced
persons in the Entities. The applicant substantiates his allegations by the presentation of
official statistics of the BiH Ministry for Human Rights and Refugees, which indicate a
minor return of the Bosniacs to the Republika Srpska (Bile¢a 3.65%, Gacko 9.95%, etc.)
as well as a minor return of the Serbs to the Federation of BiH (Tomislavgrad 0.17%,
Usora 5.26%, etc.). In addition, the applicant emphasizes that the challenged laws are
inconsistent with the Constitution of Bosnia and Herzegovina taking into account that the
principle of constituent status of all peoples of Bosnia and Herzegovina throughout its
territory is incorporated in the Constitution of Bosnia and Herzegovina, and this right has
been infringed by the challenged laws as well as by the practice provided for by these laws.
Hence, the Entities should have amended the challenged laws but have failed to do so.

65. The applicant deems unconstitutional any legal activity imposing one sided elements
of symbolic identification on other nations, with the intention that symbols of one nation
only are imposed and become obligatory for all citizens of a state i.e. that respect for these
symbols is being imposed on members of other nations. In addition, it is emphasized that
in countries such as Bosnia and Herzegovina, only the symbols of universal consensus or
those that are neutral as to the tradition, beliefs, and ritual practice of each present and
constituent peoples, or those symbols which contain the traditional elements of symbolic
expression of each of these peoples, can function as the symbols of the state. In that
context, according to the applicant, any symbol used in the existence of the state or in
public should reflect its ethnic, national, religious and traditional structure. This is valid
to even greater extent in the entities; its symbols should contain the elements of common
tradition and symbols of all peoples living in these territories. It is also stated that the
Republika Srpska cannot introduce such symbols which reflect a specific approach to
experiencing the state, national and cultural tradition inherent to the Serbs only so that
other peoples cannot take part thereof in an equal way without discrimination. This is
applicable for the symbols of the Federation of BiH as well.

66. The applicant has also underlined that the previous war resulted in genocide, war
crimes and crimes against humanity which are constitutionally punishable as well as
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under international law in such way that the soldiers — war crimes perpetrators, under the
heraldic signs and insignias (coats of arms and flags), were wearing the symbols or were
being consecrated or were carrying flags with these heraldic symbols at the head of these
criminal armies. According to the applicant, ,,it would therefore be very good to clarify the
previous violations of human rights and international humanitarian law, within a longer
historical span, by ‘the same perpetrators’ towards ‘the same victims’, thereby, historically
seen, a certain significant continuity of effect would be demonstrated”.

67. As for the argument of the RS National Assembly that the disputed symbols of
the Republika Srpska do not jeopardize any of the rights of others and in particular the
right to return, it has been stated that such a position is untenable because there is no
sustainable return at all and if there is some return it is rather formally achieved through
the restoration of ownership rights under the pressure of international community and
very little or almost nothing through the reintegration of those people into the society
being developed in the Republika Srpska, which includes the disputed symbols as well.
It has been stated that the most important reasons for lack of return of people are related
to psychological, emotional and cultural-religious sphere originating from the absolute
domination of the Serb national feelings, Serb symbols, and the ,,provident” Orthodox
practice, being imposed on the entire society in the Republika Srpska. Furthermore, it has
been stated that the Bosniacs and Croats refuse to send their children to the schools that
celebrate their individual Patron-Saint’s Days and which operate under the auspices of the
Orthodox saints. They also do not want to look at two headed eagles on public institutions
or sing or listen to old Serb anthem called ,,Boze Pravde” or to stand under the sign of
tinder-box steels (the cross with four Ss imprinted in Cyrillic letter ,,C” which, when read
or interpreted, always mean ,,only unity may save the Serb”) as this is not only a part of
their tradition, but the reason for their refusal is that those, who had those signs and were
wearing those symbols, are the executors of the most serious crimes against the Bosniacs
and Croats who are now to integrate into the society of the Republika Srpska.

68. With reference to the presentation on the heraldry by the representative of the
RS National Assembly, the applicant referred to the allegation that ,,due to the general
Slavic origin, the signs in the existing symbols of the Republika Srpska do not offend the
historical, cultural, spiritual or religious integrity of Bosniacs and Croats” and stated that
this allegation does not only represents fabrications and scientifically verified inaccuracies
but also a calculated lie. The applicant stated that there are no eagles and birds in the
heraldry of Croats and Bosniacs, and there is almost no reference to tinderbox steels or
other signs that are a distinguishing feature of the Serb and Orthodox state, religious
and national tradition. The applicant supported his claim by saying that general Slavic
symbols do not exist as such, because, by having a look at the heraldic history of Slavic
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peoples (Russians, Ukrainians, Byelorussians, Slovenians, Croats, Serbs, Bosniacs, etc.),
one can see that the heraldic signs were created among these peoples and their states by the
emergence of states and aristocracy. The Slavic states, as it is stated, emerged at some later
period of the Middle Ages (in VIII through IX century), at the time when heraldic tradition
was already formed and when those peoples, i.e. the states, started recognizing the signs
of that particular state under which power they were developing or which religion and
culture they had already accepted.

69. With reference to the Law on the Family Patron-Saint’s Days and Church Holidays
of the Republika Srpska, which ceased to be in force by entry into force of the Law on
Public Holidays of the Republika Srpska (Official Gazette of the Republika Srpska, no
103/05), the applicant stated that the procedure was initiated before the Constitutional
Court of the Republika Srpska for the review of constitutionality of the Law on Public
Holidays of the Republika Srpska and the procedure of its enactment given the fact that
the law was proclaimed by the decree of the President of the Republika Srpska and that
the procedure was not followed with regards to the raised issue of ,,vital national interest”.
The applicant suggested that the Constitutional Court review the compatibility of the
challenged Law on Family Patron-Saint’s Days and Church Holidays, which is still in
application. At the end of the hearing the applicant suggested that the Constitutional Court
postpone the discussion on this law pending the decision of the Constitutional Court of
the Republika Srpska.

70. After being asked by the Court whether there were any specific data or evidence to
prove that refugees do not want to return to the Republika Srpska because of the symbols,
the applicant replied that the specific names of persons refusing to return for those reasons
cannot not be offered, but it was undisputable that the symbols represent one of the reasons
for refugees’ refusal to return to the Republika Srpska.

Position of the House of Representatives of the F BiH Parliament

71. Therepresentatives of the House of Representatives of the F BiH Parliament reiterated
their standpoint supporting the request of the applicant. It was also stated that the House
of Representatives and its working bodies, primarily the Constitutional Commission,
in the period between 2002 and 2004, were issuing conclusions whereby they pointed
to the necessity for harmonizing the said symbols with the Constitution of Bosnia of
Herzegovina, European Convention and International Conventions on Elimination of all
Forms of Racial Discrimination. However, the House of Peoples of the F BiH Parliament
failed to react to the said initiatives, which stopped them according to the Constitution of
the Federation of BiH. Thus, except for the raised initiative no further progress was made.
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72. The House of Representatives delivered a written submission supporting the
statements given at the public hearing, wherein they stated that the design of the coat
of arms and the flag of the Federation of Bosnia and Herzegovina point to only to two
constituent peoples: Bosniacs and Croats, and in no way contains any insignia of Serb
people or Others in Bosnia and Herzegovina. It was also stated that they disagree with
the allegations from the request relating to the part where the meaning of golden lilies
is explained, stating that the use of two terms in the request is evident: the term ,,golden
lily” (in singular) and the term ,,golden lilies” (in plural), and therefore it is not clear what
this refers to. The term ,,golden lily” is determined to be used in the coat of arms and
the flag of the Federation of BiH, while the term ,,golden lilies” was the part of the coat
of arms and the flag of the Republic of Bosnia and Herzegovina during the war period
(1992-1995) and used only by the Army of Bosnia and Herzegovina, which was an armed
force in the war. Finally, they said that they agree with the view that any prescribing of
Entity insignia that symbolizes only one or two out of three constituent peoples in Bosnia
and Herzegovina would be inconsistent with the decision of the Constitutional Court on
constituent status of peoples.

Position of the RS National Assembly

73. The representatives of the RS National Assembly objected to the participation of
amicus curiae in the present proceedings before the Constitutional Court as they held that
their taking part has no grounds under either the Constitution of BiH or the Rules of the
Constitutional Court.

74. The Constitutional Court rejected this objection by the RS National Assembly in
view of its previous practice to invite amicus curiae to take part in a public hearing before
the Constitutional Court as well as Article 47(2) and (3) of the Rules of the Constitutional
Court which provides for that the Constitutional Court shall also invite persons who may
submit expert opinions and statements relevant for taking of a decision.

75. The RS National Assembly reiterated its standpoints from the reply to the request
and the supplement to the request and presented some additional views. The RS National
Assembly reiterated that the applicant had failed to present any evidence supporting
the allegations that the challenged laws have been discriminatory, i.e. that they have
discriminatory effects. It was also stressed that no person has been put in a situation
of being unable to return to the Republika Srpska because of the symbols, and the best
example is the applicant who was the Deputy Chair of the National Assembly and who
accepted those symbols at the time of his term of office. Furthermore, it was stated that the
challenged symbols of the Republika Srpska, either all or parts of them, always belonged
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to all the peoples — Serbs, Croats and Bosniacs. It was also pointed out that the symbols
are not prima facie exclusionary, as the flag of the Republika Srpska is in Pan-Slavic
colours. They pointed out that these symbols, not the existing ones, but rather some of
their elements, such as cross, lily, colour of flag etc., are deeply rooted in the history of all
three peoples of Bosnia and Herzegovina.

76. In the heraldry-related part of the presentation, the representatives of the RS National
Assembly stated that what refers to the coat of arms is also relevant to the flag of the
Republika Srpska and, to some extent, to its anthem. It was particularly emphasized that
the coat of arms and its owner (the one represented by the coat of arms) make a single
entity and are of the same identity which concerns both the past and future and that the
coat of arms is like a signature, which may contain all the letters of the owner’s name or
it may focus on few draws that represent a unity. The symbols, because of such nature,
cannot be annulled by a decision of the court or executive authority without interfering
with the issue of identity, because, as it is stated, a person who uses a coat of arms that
does not represent his identity is brought in the position of imposed identity. The coat of
arms and the flag of Bosnia and Herzegovina are mentioned as an example in this regard.
In the opinion of the representatives of the RS National Assembly, the aforesaid signs
represent no one because they are neutral.

77. It was also stated that if there are any arguments as to the standpoints of the applicant
that the symbols make an impediment for the return to the Republika Srpska, then it should
be first said that the name ,,Republika Srpska” is disputable as such, not the symbols. If it
is accepted that the symbols were derived from the name of the Republika Srpska, which
was established by the ,,Dayton Constitution” and which as such cannot be changed, then
the symbols cannot be changed either. The RS National Assembly is of the opinion that
the symbols represent the results of compromise achieved in Dayton and the question was
posed what would happen if the symbols were annulled since the Constitutional Court
cannot invent new symbols.

78. The proposal was made to defer the proceedings in the part of the request where the
Law on the Family Patron-Saint’s Days and Church Holidays was challenged since the
new Law on Public Holidays had been passed according to which all constituent peoples
are entitled to celebrate their religious holidays.

79. After being asked by the applicant to elaborate on the arguments that the symbols of
the Republika Srpska represent all the constituent peoples, i.e. that they do not offend the
feelings of Bosniacs and Croats, the National Assembly replied that there is no opinion or
an agreed position on the symbols of Serbs, Croats or Bosniacs, and that therefore, those
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are not only the symbols of Serb people, but also of the entire Bosnia and Herzegovina and
as such they cannot irritate anyone.

80. Furthermore, as for the question of the applicant whether the challenged laws
were enacted in compliance with the Constitution of the Republika Srpska where it was
stipulated that the Republika Srpska is the entity of Serb people, the National Assembly
stated there is no disputing that. However, at the same time this does not imply that if
the Republika Srpska was the entity of the Serb people (prior to the amendments to the
Constitution of the Republika Srpska), the symbols are Serb symbols.

81. As for a question of the Constitutional Court relating to the anthem of the Republika
Srpska to offer an explanation on the neutrality in terms of the constitutional principle
of non-discrimination of all citizens of Bosnia and Herzegovina, the National Assembly
confirmed that the text of the anthem of the Republika Srpska is disputable, which may
be resolved by keeping the current melody of anthem and selecting another text. They
also acknowledged that some wordings of anthem may raise certain doubts in terms of
neutrality, but the coat of arms and the flag do not discriminate anyone for which, as they
emphasized, plenty of arguments were offered.

82. As for the request of the Constitutional Court to elaborate on the meaning of four
Ss (,,C”) on the coat of arms of the Republika Srpska, i.e. to explain whether those letters
mean that ,,only the unity may save the Serb” as said among ordinary people, the National
Assembly stated that it is not the letters on the coat of arms that are being disputed, but the
tinder-box steels, the device used to kindle the fire. They acknowledged the existence of
some generally accepted opinions among ordinary people when it comes to the meaning
of tinder-box steels on the coat of arms of the Republika Srpska, but those are just tinder-
box steels, and therefore they do not represent anything else.

83. After being requested by the Constitutional Court to elaborate on the fact that general
understanding of those symbols differs, because, when it comes to the discriminatory
effect, the point that matters the most is a generally accepted opinion and not the opinion of
experts, the National Assembly replied that nobody can confront someone’s opinion about
the symbols since the symbols require some time to be understood or a research study.
Furthermore, they replied that since the applicant presented the thesis that the challenged
symbols are not the symbols of Bosniacs and Croats, then it was somehow expected that
he will say what their symbols are. Only then the public and the representatives of the
Republika Srpska would be able to reply that the proposal is unacceptable to them and
that such requests could have been offered for discussion at the time of enactment of laws.
It was also replied that the argument of applicant is unacceptable in which he alleged that
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he was not able to initiate the issue of challenged laws in the Assembly procedure. It was
also stated that it is true that the perception of symbols may be different, but majority of
people do not understand the symbols nor do they know the text of the anthem. Thus, in
essence, the symbols are always the instrument of politicians and serve them to carry out
their ideas and initiatives.

84. At the request of the Constitutional Court to explain the difference between the
coat of arms of the Republika Srpska and the Kingdom of Serbia, the National Assembly
replied that the coat of arms of the Kingdom of Serbia is identical to the coat of arms of
today’s Republic of Serbia and the difference between those coat of arms and the coat of
arm of the Republic of Srpska is that in addition to two-headed eagle there are also two
lilies on the coat of arms of the Kingdom of Serbia. There is the crown on the head of eagle
on the coat of arms of the Republika Srpska, which is missing on the coat of arms of the
Kingdom of Serbia. Moreover, it was emphasized that all contained inside the shield of
the coat of arms represents its indispensable part.

85. After being asked by the Constitutional Court whether there is a difference in colours
and their arrangement in the flags of the Republic of Serbia and Republika Srpska, the
explanation was given that the colours and their arrangement are the same, but that the flag
of Republic of Serbia also contains the coat of arms of the Republic of Serbia.

86. After being asked by the Constitutional Court whether the representatives of all three
constituent peoples took part in the enactment of the challenged laws of the Republika
Srpska, it was replied that nobody knows that for sure, but it is presumed to be so. It
was also replied that the standpoints presented at the hearing on behalf of the National
Assembly would not be supported by Bosniacs, but the Croats would support those
standpoints because the issue of constitutionality of the challenged laws has never been
raised by them.

87. To contribute to their standpoints presented at the public hearing, the National
Assembly submitted the statement of Mr. Ivan Tomljenovi¢, Vice-President of the
Republika Srpska which he gave on 29 January 2006 during his appearance at the
Weekly News program broadcasted by the local TV station in the Republika Srpska. Mr.
Tomljenovi¢ stated that he does not consider the challenged symbols of the Republika
Srpska offensive, but he admitted that they are not satisfactory since all three peoples are
equal and constituent in the Republika Srpska. He also said that the challenged symbols
of the Republika Srpska do not contain anything that would even partially be satisfactory
to Croats and Bosniacs. He stated that the challenged symbols represent only one people.
Mr. Tomljenovi¢ also said that he had expected the current arrangements concerning
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symbols would change when the situation becomes more stable and that there would be
no problems, but it is evident that the situation is not like that since the problem reached
the Constitutional Court. Furthermore, in his reply to the question whether the symbols
jeopardize the return to the Republika Srpska or the reasons are of economic nature, Mr.
Tomljenovi¢ stated that the issue is of subjective nature, but that there are people who
refuse to return to the Republika Srpska because of the symbols, in particular because of
the anthem that defends the salvation of the Serb people, Serb King and Serb lineage. Mr.
Tomljenovi¢ said that the anthem is about the salvation of Serbs and since it is the anthem
of the Republika Srpska it would be a good thing if Croats and Bosniacs also consider
Republika Srpska their homeland. As a final point Mr. Tomljenovi¢ said that he attends
the manifestations at which the anthem ,,Boze Pravde” is played and where the symbols
of the Republika Srpska are displayed, but that he had expected from the beginning that
those symbols would change over time.

Position of Amicus curiae

88. As for the question of the Constitutional Court whether amicus curiae is in the
possession of any concrete facts or evidence relating to the allegations that the refugees
do not want to return to the their pre-war homes, amicus curiae stated that she was in
possession of such facts, i.e. the evidence. Such facts, according to amicus curiae, appeared
in the data obtained by the Office of the High Commissioner for Human Rights through
the program of making an assessment of the situation in the municipalities in Bosnia and
Herzegovina with regards to the respect of human rights. The objective of the program was
identification of the problem in the field of human rights in the municipalities of Bosnia
and Herzegovina and work on finding methods how to solve these problems in cooperation
with the municipalities and local communities. There are many municipalities, such as
Zvornik, Derventa, Prijedor, Stolac, etc., for which the prospective returnees clearly said
they did not want to return to because of the feeling of insecurity they had on entering
the public buildings, hospitals, schools, municipal buildings and because the first thing
they saw was the flag, which was flying at the place where the ethnic cleansing had been
conducted. Amicus curiae states that those reports were available and that they could be
made available to the Constitutional Court, if the need arose.

89. At the request of the National Assembly to elaborate on the presented standpoints
concerning the discrimination from which the conclusion could be drawn that any
exclusion leads to discrimination, amicus curiae stated that she disagreed with such
a conclusion because, in principle, one is allowed to take affirmative steps in order
to promote the minority rights and to achieve equality. Amicus curiae also referred to
the statement of Venice Commission presented in its opinion on the Constitution of

140



Case no. U 4/04

Bosnia and Herzegovina that the affirmative steps must in no way be taken to promote
majority rights. It was furthermore stated that the Constitutional Court and European
Court of Human Rights had elaborated on the test of discrimination many times, that
discrimination may be either direct or indirect, and that there was no need to prove an
intention to discriminate, but that it was only necessary to prove the effect and potential
effect of an act or measure. In reference to this, amicus curiae referred to part of its written
submission relating to evidence of discrimination. Amicus curiae pointed also to the part
of its written submission where it was stated that the Constitutional Court had already
taken decisions on discrimination, notably in the Decision on constituent status of peoples
and Decision on use of prefix ,,Serb”, despite the evidence not having been collected in
these cases. Therefore, amicus curiae argued that the Constitutional Court could rely on
those decisions in order to find discrimination in this case, though it was also pointed out
that the applicant himself had presented some evidence of discriminatory effect in this
case. Amicus curiae said that the key fact was that the symbols represented one group
exclusively, and therefore the burden of disproving discrimination should be placed on the
enactor of the challenged laws.

90. After being asked by the National Assembly whether there were data on the basis of
which one could draw the conclusion that the challenged symbols did not represent all
constituent peoples, amicus curiae replied that the legal argument that all the challenged
laws were enacted without full participation of all constituent peoples was a sufficient
legal argument.

91. At the request of the Constitutional Court to elaborate on the conclusion of
discrimination, amicus curiae replied that the European Convention obliges the states to
create an environment in which everyone will be entitled to the enjoyment of human rights
including the right to return and all the rights must be viewed in connection with Article
14 of the European Convention.

92. At the request of the Constitutional Court to elaborate on the conclusion referring
to the importance of the context of time in which the challenged laws were enacted,
amicus curiae replied that the time context was essential since the challenged laws had
been enacted at the time when all constituent peoples were not entitled to constituent
status under Entity Constitutions, and therefore they were not equally participating in the
enactment of laws either in the Republika Srpska or in the Federation of BiH. The decision
of the Constitutional Court on the constituent status of peoples confirmed the principle of
peoples’ constituency and ordered the amendments to the Entity Constitutions. Therefore,
the laws that were enacted prior to the interpretation of the Constitutional Court must be
amended.
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V. Relevant Law
93. Constitution of Bosnia and Herzegovina

Article I(1)
The Republic of Bosnia and Herzegovina, the official name of which shall henceforth

be ,,Bosnia and Herzegovina”, shall continue its legal existence under international law
as a state, with its internal structure modified as provided herein and with its present
internationally recognized borders. It shall remain a Member State of the United Nations
and may as Bosnia and Herzegovina maintain or apply for membership in organizations

within the United Nations system and other international organizations.
Article 1(2)

Bosnia and Herzegovina shall be a democratic state, which shall operate under the
rule of law and with free and democratic elections.

Article 1(3)

Bosnia and Herzegovina shall consist of the two Entities, the Federation of Bosnia
and Herzegovina and the Republika Srpska.

Article 11(3)

All persons within the territory of Bosnia and Herzegovina shall enjoy the human
rights and fundamental freedoms referred to in paragraph 2 above, these include:

a. The right to life.
b. The right not to be subjected to torture or to inhuman or degrading treatment or
punishment.
c. The right not to be held in slavery or servitude or to perform forced or compulsory
labour:
d. The rights to liberty and security of person.
The right to a fair hearing in civil and criminal matters, and other rights relating
to criminal proceedings.
The right to private and family life, home, and correspondence.
Freedom of thought, conscience, and religion.
Freedom of expression.
Freedom of peaceful assembly and freedom of association with others.
The right to marry and to found a family.
The right to property.
The right to education.
. The right to liberty of movement and residence.

®
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Article 11(4)

The enjoyment of the rights and freedoms provided for in this Article or in the
international agreements listed in Annex I to this Constitution shall be secured to all
persons in Bosnia and Herzegovina without discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.

Article I1(5)

All refugees and displaced persons have the right freely to return to their homes
of origin. They have the right, in accordance with Annex 7 to the General Framework
Agreement, to have restored to them property of which they were deprived in the course of
hostilities since 1991 and to be compensated for any such property that cannot be restored
to them. Any commitments or statements relating to such property made under duress are
null and void.

Article 11(6)

Bosnia and Herzegovina, and all courts, agencies, governmental organs, and
instrumentalities operated by or within the Entities, shall apply and conform to the human
rights and fundamental freedoms referred to in paragraph 2 above.

Article I1I(3)(b)

The Entities and any subdivisions thereof shall comply fully with this Constitution,
which supersedes inconsistent provisions of the law of Bosnia and Herzegovina and of the
constitutions and law of the Entities, and with the decisions of the institutions of Bosnia
and Herzegovina. The general principles of international law shall be an integral part of
the law of Bosnia and Herzegovina and the Entities.

Article XII(2)

Within three months from the entry into force of this Constitution, the Entities shall
amend their respective constitutions to ensure their conformity with this Constitution in
accordance with Article I111.3 (b).

94. Decision Enacting Amendments to the Constitution of the Federation of Bosnia
and Herzegovina (Official Gazette of the Federation of BiH no. 16/02)

The Constitution of the Federation of Bosnia and Herzegovina is hereby amended as
Jfollows:
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Amendment XXVII

Bosniacs, Croats, and Serbs, as constituent peoples, along with Others, and the
citizens of the Federation of Bosnia and Herzegovina, which is a constitutive part of
the sovereign state of Bosnia and Herzegovina, being determined to ensure full national
representation, democratic relations and the highest level of internationally recognized
rights and freedoms, hereby pass the Constitution of the Federation of Bosnia and
Herzegovina.

This amendment changes the last sub-paragraph of the Preamble of the Constitution
of the Federation of Bosnia and Herzegovina, which was changed by Amendment I1 to the
Constitution of the Federation of Bosnia and Herzegovina.

Amendment XXVII

Vital national interests of the constituent peoples shall be defined, as follows:

- l(de)ntily of a constituent people
- ()
- education, religion, language, promotion of culture, tradition and cultural heritage
- ()
95. Amendments LXVI-XCI to the Constitution of the Republika Srpska (Official
Gazette of the Republika Srpska no. 21/02)

Amendments LXVII, paragraph 1

1. The Republika Srpska shall be a unique and inseparable constitutional-legal entity

The Republika Srpska shall perform its constitutional, legislative, executive and
Jjudiciary duties independently.

The Republika Srpska shall be one of two equal Entities in Bosnia and Herzegovina.

Serbs, Bosniacs and Croats, as constituent peoples, Others and citizens shall
participate in the exercises of power in the Republika Srpska equally and without
discrimination.

96. International Convention on the Elimination of All Forms of Racial
Discrimination, in its relevant part, reads as follows:

Article 1.1.

In this Convention, the term , racial discrimination” shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or ethnic
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origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment
or exercise, on an equal footing, of human rights and fundamental freedoms in the political,
economic, social, cultural or any other field of public life.

Article 2

(a) Each State Party undertakes to engage in no act or practice of racial discrimination
against persons, groups of persons or institutions and to ensure that all public authorities
and public institutions, national and local, shall act in conformity with this obligation,

(b) Each State Party undertakes not to sponsor, defend or support racial discrimination
by any persons or organizations,

(c) Each State Party shall take effective measures to review governmental, national
and local policies, and to amend, rescind or nullify any laws and regulations which have
the effect of creating or perpetuating racial discrimination wherever it exists;

(d) Each State Party shall prohibit and bring to an end, by all appropriate means,
including legislation as required by circumstances, racial discrimination by any persons,
group or organization;

(e) Each State Party undertakes to encourage, where appropriate, integrationist
multi-racial organizations and movements and other means of eliminating barriers
between races, and to discourage anything which tends to strengthen racial division

97. The Law on the Coat of Arms and the Flag of the Federation of Bosnia and
Herzegovina (Official Gazette of the Federation of BiH nos. 21/96 and 26/96)

Article 1

The Coat of Arms is in the shape of a shield and consisting of three fields: the left
upper field, which occupies one quarter of the Coat of Arms, contains a shield with gold
lilies on the green background mounted in gold band; the right upper field, which occupies
one quarter of the Coat of Arms, contains a historical Croat coat of arms with 25 quarters
of red and white colour mounted in red band; the lower field, which occupies one half of
the coat of arms, contains ten white six-point stars arranged in circle, the shield with gold

lilies and historical Croat coat of arms are placed in the white field, the coat of and the
blue filed are fitted in gold band.

Article 2

The flag of the Federation of Bosnia and Herzegovina is rectangular with fields of red,
white and green colour and the coat of arms of the Federation of Bosnia and Herzegovina
referred to in Article 1 of this Law. The white filed is three times larger than the red field
and green field. The proportion between the width and the length is 3:5.
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98. The Constitutional Law on the Flag, Coat of Arms and Anthem of Republika
Srpska (Official Gazette of the Republika Srpska no. 19/92).

Article 2

The coat of arms of the Republika Srpska is the coat of arms of Nemanjici represented
by a double white eagle with a crown over its head. A red shield with a cross and four
white tinder-box steels between the arms of the cross is on the eagle’s chest.

Article 3
The anthem of the Republika Srpska shall be ,, Boze Pravde”.

99. The Law on Use of the Flag, Coat of Arms and Anthem of the Republika Srpska
(Official Gazette of the Republika Srpska no. 4/93)

Article 2

The flag, the coat of arms and the anthem of the Republika Srpska shall represent the
statehood of the Republika Srpska.

Article 3

The flag, coat of arms and anthem of the Republika Srpska shall be used in accordance
with this law, public order, moral norms of the Serb people and in the manner which shall
not disturb respect and dignity of the Republika Srpska.

VI. Admissibility

100. Taking into account the conclusion on adoption of a partial decision pursuant to
Article 62 of the Rules of the Constitutional Court, the Constitutional Court shall not
examine the admissibility in respect of Article 1 of the Constitutional Law on Flag, Coat
of Arms and Anthem of Republika Srpska nor shall it examine the admissibility in respect
of the Law on Family Patron-Saint’s Days and Church Holidays in Republika Srpska

101. According to Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, the
Constitutional Court shall have exclusive jurisdiction to decide any dispute that arises
under this Constitution between the Entities or between Bosnia and Herzegovina and an
Entity or Entities, or between institutions of Bosnia and Herzegovina, including but not
limited to whether any provision of the Entity’s Constitution or law is consistent with this
Constitution. Such disputes may be referred inter alia by a member of the Presidency of
Bosnia and Herzegovina.
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102. The applicant requested the Constitutional Court to review the conformity with
Constitution of Articles 1 and 2 of the Law on the Coat of Arms and the Flag of the
Federation of Bosnia and Herzegovina, Articles 2 and 3 of the Constitutional Law on the
Flag, Coat of Arms and Anthem of the Republika Srpska, Articles 2 and 3 of the Law on
Use of the Flag, Coat of Arms and Anthem of the Republika Srpska.

103. At the time when the request was submitted the applicant acted in his capacity as the
Chair of the Presidency of Bosnia and Herzegovina and therefore was authorized to submit
the request according to Article VI(3)(a) of the Constitution of Bosnia and Herzegovina.

104. The National Assembly challenges the admissibility of the request as, inter alia,
the applicant did not specify an allegedly violated right laid down in Article I11(3) of the
Constitution of Bosnia and Herzegovina as the aforementioned Article encompasses 12
rights. However, the Constitutional Court has established that the applicant alleged that
the challenged provisions of the aforementioned laws primarily violated the right laid
down in Article II (4) in conjunction with Articles 1I(3) and II(5) of the Constitution
of Bosnia and Herzegovina. Moreover, in his supplement dated 2 December 2004 the
applicant requested the establishment of the violation of Article II (4) of the Constitution
of Bosnia and Herzegovina in conjunction with Articles 1 and 2. a), b), ¢), d) and e) of
the International Convention on Elimination of All Forms of Racial Discrimination under
Annex I to the Constitution of Bosnia and Herzegovina. The fact that the applicant did
not specify a right provided for in the list consisting of 12 rights under Article 1I(3) of
the Constitution of Bosnia and Herzegovina, and that he alleges the violations of other
Articles of the Constitution of Bosnia and Herzegovina and International Agreement
under Annex I to the Constitution of Bosnia and Herzegovina, does not mean a priori that
the request is lacking in necessary elements provided for in Article 18(1) of the Rules of
Procedure of the Constitutional Court. Therefore, the Constitutional Court must dismiss
the aforementioned allegations of the National Assembly as ill-founded.

105. As to the National Assembly’s allegations with respect to the admissibility of the
request, according to which the request does not contain the facts and evidence on which
the request is based, the Constitutional Court holds that such allegations are arbitrary
and lacking in specification. Without wishing to go into the merits of the case in this part
dealing with admissibility, the Constitutional Court concludes that the request contains
relevant facts and evidence without going into their fundamental nature in this part of
the proceedings. The Constitutional Court therefore must dismiss the aforementioned
allegation of the National Assembly as ill-founded.
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106. The National Assembly alleges that the applicant’s request was not certified by the
seal of the applicant and that the request was therefore submitted by an unauthorized
person, i.e. Mr. Sulejman Tihi¢ as a citizen of Bosnia and Herzegovina and not as a
Chair of the Presidency of Bosnia and Herzegovina. The National Assembly holds that
this is in violation of Article 16(2)(5) of the then applicable Rules of Procedure of the
Constitutional Court and that the request should be rejected in the sense of Article 18(1)
of the then applicable Rules of Procedure of the Constitutional Court. The Constitutional
Court recalls that according to Article 18(1) of the then applicable Rules of Procedure of
the Constitutional Court the certification of the signature by a seal of the applicant was
one of the necessary requirements under Article 18(1) of the Rules of Procedure of the
Constitutional Court. On 2 December 2004 the applicant submitted to the Constitutional
Court a supplement to the request signed and certified by the seal of a member of the
Presidency of Bosnia and Herzegovina. The Constitutional Court therefore concluded
that the applicant certified subsequently the allegations set forth in the request submitted
on 12 April 2004, which was not in violation of then applicable Rules of Procedure
of the Constitutional Court. Accordingly, the Constitutional Court must dismiss the
aforementioned allegations of the National Assembly as unfounded. Moreover, according
to Article 19(1) of the Rules of the Constitutional Court, which entered into force in the
meantime, a request for institution of proceedings arising under Article VI(3)(a) of the
Constitution, shall contain the signature of an authorized person or applicant but not a
certification by the seal.

107. In view of the provisions of Article VI(3) (a) of the Constitution of Bosnia and
Herzegovina and Article 17(1) of the Rules of the Constitutional Court, the Constitutional
Court has established that the request is admissible and that there is no formal reason
under Article 17(1) of the Rules of the Constitutional Court that would render the request
inadmissible.

VII. Merits

108. The Constitutional Court shall review whether Articles 1 and 2 of the Law on the
Coat of Arms and the Flag of the Federation of Bosnia and Herzegovina, Articles 2 and 3
of the Constitutional Law on the Flag, Coat of Arms and Anthem of the Republika Srpska,
Article 3 of the Law on Use of the Flag, Coat of Arms and Anthem of the Republika
Srpska are in conformity with Article 11(4) of the Constitution of Bosnia and Herzegovina
in conjunction with Articles 1.1. and 2 a) and c) of the International Convention on
Elimination of All Forms of Racial Discrimination under Annex I to the Constitution of
Bosnia and Herzegovina. The Constitutional Court shall also examine whether Articles 2
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and 3 of the Law on Use of the Flag, Coat of Arms and Anthem of the Republika Srpska
are in conformity with Article I(1) and I(3) of the Constitution of Bosnia and Herzegovina.

109. According to the case-law of the European Court of Human Rights an act or a
regulation is discriminatory if it differentiates between individuals or groups in similar
situations without objective and reasonable justification, i.e. if there was no legitimate
aim and a reasonable proportionality between the means used and the aim sought to be
achieved.

110. As to the criteria for non-discrimination, the Constitutional Court has used those
established by the European Court of Human Rights, which includes the constitutional
rights, the rights under the European Convention for the Protection of Human Rights
and Fundamental Freedoms (,,the European Convention”) and the rights set forth in the
international human rights instruments under Annex I to the Constitution of Bosnia and
Herzegovina. According to the aforementioned case-law of the Constitutional Court,
Article 11(4) of the Constitution of Bosnia and Herzegovina offers a larger protection
against discrimination than offered by Article 14 of the European Convention (see
Decision of the Constitutional Court of Bosnia and Herzegovina no. U 44/01 published in
Official Gazette of Bosnia and Herzegovina no. 18/04).

111. Article I1(4) of the Constitution of Bosnia and Herzegovina provides for the right to
non-discrimination either in relation to the rights laid down in the European Convention
or in relation to the rights and freedoms set forth in the international instruments under the
Annex I to the Constitution of Bosnia and Herzegovina. In that way the scope of protection
of the rights and freedoms of the citizens of Bosnia and Herzegovina is expanded and the
State of Bosnia and Herzegovina and its both Entities are even more firmly obliged to
ensure the highest level of internationally recognized human rights as provided for in
Article 1I(1) of the Constitution of Bosnia and Herzegovina, without discrimination on
any ground. According to the case-law of the European Court of Human Rights, Article
14 is clarified as follows:

,,Discrimination exists if it results in a different treatment of individuals in similar
situations and if that treatment has no objective and reasonable justification. In order to
be justified, the treatment must pursue a legitimate aim and there must exist a reasonable
relationship of proportionality between the means employed and the aim sought to be
realized”. (European Court for Human Rights, Marckx vs. Belgium, op. cit, page 16,
paragraph 33)”.

In the instant case, the applicant did not exclusively refer to Article 14 but primarily to
Article 1I(4) of the Constitution of Bosnia and Herzegovina. Taking this into account, the
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question of existence of discrimination must be viewed in the context of the provisions of
the Constitution of Bosnia and Herzegovina. On the other hand, the principle of protection
of certain scope of issues that are being viewed as collective rights of the constituent
peoples, i.e. the rights treated as vital national interests of the constituent peoples, is
absolute. The Constitutional Court emphasizes that the Constitutional Court’s task is
clearly prescribed by Article VI providing that the Constitutional Court ,,shall uphold this
Constitution”.

Taking into account the aforementioned, the principle of non-discrimination
under Article II(4) has a considerably different meaning, i.e. offers a wider scope of
protection than that offered by Article 14 of the European Convention and Protocol No.
12 to the European Convention. According to the established practice, Article 11(4) of
the Constitution of Bosnia and Herzegovina offers a basis for the Constitutional Court
to apply 15 international instruments for the protection of human rights, including the
International Convention on the Elimination of All Forms of Racial Discrimination.

Atrticle 1.1 of the International Convention on the Elimination of All Forms of Racial
Discrimination reads as follows:

Article 1.1

In this Convention, the term ,,racial discrimination” shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in
the political, economic, social, cultural or any other field of public life.

The Constitutional Court emphases that the term ,,racial discrimination” means also
different treatment based on national and ethnic origin. Moreover, this Article involves
the respect of freedoms in the political, economic, social, and cultural or any other field
of public life.

In view of such constitutional definition, the term ,,discrimination” must be interpreted
in a wider manner than the term ,,discrimination” provided for in the European Convention,
which relates to member States which are, as a rule, mono-national nation-states, and not
institutionally multiethnic ones such as Bosnia and Herzegovina with the constitutional
principle of protection of collective rights and the notion of constituent peoples. The
concept of discrimination should be viewed in this context; in other words the issue is
raised with regards to existence of right in relation to which the constituent peoples are
discriminated. The provisions on non-discrimination between the constituent peoples,
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i.e. the principle of protection of certain scope of collective rights, are incorporated in
the Constitutions of the Entities so that it is not an exclusive principle provided for in
the Constitution of Bosnia and Herzegovina. The Constitutional Court has expressed its
position on this issue in a number of its decisions in which it dealt with the issue of
vital national interest provided for in Article IV(3)(f) of the Constitution of Bosnia and
Herzegovina and has always stressed the right to political representation of the constituent
peoples as a fundamental right of the constituent peoples.

112. Notwithstanding the fact that the obligations set forth in international agreements
listed in Annex I to the Constitution of Bosnia and Herzegovina relate to the Member
States, it is indisputable that those obligations also relate to the Entities in Bosnia and
Herzegovina as, within the meaning of Article 1I(1) of the Constitution of Bosnia and
Herzegovina, Bosnia and Herzegovina and both Entities shall ensure the highest level
of internationally recognized human rights and fundamental freedoms. Also, Article
11(6) of the Constitution of Bosnia and Herzegovina provides, in part dealing with the
implementation of the constitutional provisions guaranteeing the protection of human
rights and fundamental freedoms, that in addition to Bosnia and Herzegovina both Entities
shall apply and conform to the human rights and fundamental freedoms. Moreover, the
Constitutions of the Entities provide that both Entities are competent to decide on the
symbols of the Entities. It follows that the Entities, in exercising that competence, have
the obligation to ensure the respect of human rights and fundamental freedoms as stated
above. The Constitutional Court outlines that the aforementioned constitutional provisions
impose a clear positive obligation on the Entities to amend or put out of force the laws and
regulations which are incompatible with the provisions of the Constitution of Bosnia and
Herzegovina, Constitutions of the Entities and general rules of international law, which
form an integral part of the Constitution of Bosnia and Herzegovina.

113. The Constitutional Court concludes that the challenged laws regulate the issue
of symbols and that, in principle, the symbols are closely related to the fostering and
preservation of tradition, culture, distinctive characteristics of every people and that they
have an influence on bringing them together and joining in one idea and one belief. It
is beyond any doubt that the symbols convey certain emotions and meaning which are
experienced in a specific way by those who recognize their history, tradition and culture in
those symbols. The symbols are not pure images and decorations but each of them carries
certain deeper and hidden meaning. The fact that heraldry is the science which studies
coats of arms and symbolic meaning of the elements designed on the coats of arms should
be noted in support of the aforementioned. Heraldry has its own interpretation for each
single element designed on a coat of arms, for example the way in which the colors are used
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on the coats of arms but also all other elements. Moreover, a flag represents the symbol
which sublimates achievements, hope and ideals of all citizens of a country. As such the
flag must have respect for all citizens, that is, in the instant case, the citizens of the Entity
as a unit of the territorially single and internationally recognized country. In order to make
it possible for the citizens of Bosnia and Herzegovina to see it and feel it in that way, the
flags of the Entities must be the symbol of all their citizens. Moreover, the anthem of the
Republika Srpska must produce the same feeling in the citizens of the Republika Srpska,
its words and music must represent all citizens of the Republika Srpska. The question
which the Constitutional Court must answer in the further elaboration of its decision is
whether the symbols of the Federation of Bosnia and Herzegovina and Republika Srpska
as determined by the challenged laws represent all citizens of the Entities, that is whether
all citizens of Bosnia and Herzegovina can identify with the challenged symbols.

114. The Constitutional Court reiterates that all challenged laws were passed in a political
and temporal context preceding the Decision on the ,,constituent status of the peoples”
adopted by the Constitutional Court, no. U 5/98, and before the amendments to the Entity
Constitutions were passed on the basis of that Decision, which established the mechanisms
for equal participation in decision-making procedures in the field of legislation of all three
constituent peoples in both Entities as well as the mechanisms for the protection of their
vital national interests.

115. The Constitutional Court also stresses the fact that the challenged laws of the
Republika Srpska were passed during the hostilities in Bosnia and Herzegovina when the
Republika Srpska was ,.the State of the Serb people and of all its citizens” according to
then applicable Article 1 of the Constitution of the Republika Srpska, which is a significant
point for the analysis of the challenged symbols in connection with the question of the
identification of its citizens with the challenged symbols.

116. Regardless of the fact that in the instant case the Constitutional Court shall be focused
on the question whether the challenged symbols discriminate against because of their
appearance and temporal and legal context under which the laws determining the symbols
and their use were passed, the Constitutional Court considers it necessary to emphasize
the facts which the amicus curiae presented in her observations during the public hearing.
Namely, she stated that a number of refugees and displaced persons did not want to return to
their homes of origin because of the symbols which reminded them of the war and because
they considered them provocative and offensive. In this respect, the Constitutional Court
points to the indisputable fact that the challenged symbols of the Federation of Bosnia and
Herzegovina and Republika Srpska, in their present forms or their basic elements, were
used during the war in Bosnia and Herzegovina. The Constitutional Court points to this
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fact particularly in the context of the question to know whether all citizens of Bosnia and
Herzegovina may identify with the challenged symbols taking into account the fact that
Serbs in the Federation of BiH and Bosniacs and Croats in Republika Srpska were not
given the opportunity, during the procedure of passing the challenged laws, to raise those
issues and to take position as to whether they could identify with such symbols.

117. According to the jurisprudence of the Constitutional Court, the constitutional
principle of collective equality of constituent peoples following from the designation
of Bosniacs, Croats and Serbs as constituent peoples prohibits any special privilege for
one or two of these peoples, any domination in governmental structures or any ethnic
homogenization through segregation based on territorial separation (see Decision of the
Constitutional Court, Case no. U 5/98 11l of 1 July 2000, item 60).

118. The Constitutional Court, in its decision in Case no. U 5/98 on the recognition of
the rights of the constituent peoples on the whole territory of Bosnia and Herzegovina,
established that the recognition of constituent peoples and its underlying constitutional
principle of collective equality imposes an obligation on the Entities not to discriminate in
particular against these constituent peoples which are, in actual fact, in a minority position
in the respective Entity. Hence, there is not only a clear constitutional obligation not to
violate individual rights in a discriminatory manner, but also a constitutional obligation
of non-discrimination in terms of a group right. The territorial delimitation of the Entities
cannot confer constitutional legitimacy on ethnic domination, or national homogenization
or a right to uphold the effects of ethnic cleansing (see Decision of the Constitutional
Court, in Case no. U 5/98 III of 1 July 2000, item 61).

119. The Constitutional Court points to the General Recommendation of the United
Nations Committee on the Elimination of Racial Discrimination: In order to respect fully
the rights of all peoples within a State, Governments are again called upon to adhere
to and implement fully the international human rights instruments and in particular the
International Convention on the Elimination of All Forms of Racial Discrimination.
Concern for the protection of individual rights without discrimination on racial, ethnic,
tribal, religious or other grounds must guide the policies of the Governments. In
accordance with Article 2 of the International Convention on the Elimination of All Forms
of Racial Discrimination and other relevant international documents, Governments should
be sensitive towards the rights of persons belonging to ethnic groups, particularly their
rights to lead lives of dignity, to preserve their culture, to share equitably in the fruits of
national growth and to play their part in the Government of the country of which they are
citizens (General Recommendation of the United Nations Committee on the Elimination
of Racial Discrimination, 48" session (1996).
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120. The Constitutional Court shall first review the conformity of the challenged
provisions with Article I1(4) of the Constitution of Bosnia and Herzegovina in conjunction
with Article 1.1 and Article 2(a) and (c¢) of the International Convention on Elimination
of All Forms of Racial Discrimination under Annex I to the Constitution of Bosnia and
Herzegovina.

Articles 1 and 2 of the Law on the Coat of Arms and
Flag of the Federation of Bosnia and Herzegovina

121. The Constitutional Court holds that the reply of the House of Representatives to the
allegations set forth in the request, which de facto admits the request as well-founded, does
not make obstacles to the Constitutional Court to review the conformity of the challenged
Laws with the Constitution of Bosnia and Herzegovina.

122. The applicant holds that although the ,,gold lilies” cannot be solely identified with
the Bosniac people, the political representatives of the Croat people and Serb people did
not accept the gold lily as their own symbol. In this way, the gold lilies in the coat of
arms and the flag of the Federation of Bosnia and Herzegovina symbolize the Bosniac
people only. As the coat of arms and the flag of the Federation of Bosnia and Herzegovina
contains solely the historical symbol of the Croat people with 25 quarters of red and white
colors without containing the symbols of the Serb people and other citizens of Bosnia
and Herzegovina, the applicant is of the opinion that the challenged Articles of the law in
question are not in conformity with the Constitution of Bosnia and Herzegovina.

123. The Constitutional Court points out that it is indisputable that Bosniacs identify with
the ,,gold lily” portrayed on the present coat of arms of the Federation of Bosnia and
Herzegovina and that Croats identify with the ,,chessboard”. Moreover, the Constitutional
Court observes that the Croats and Bosniacs in the Federation of Bosnia and Herzegovina
have the legitimate right to preserve its tradition, culture and identity through legislative
mechanisms, but an equal right must be given to Serbs as a constituent people and other
citizens of Bosnia and Herzegovina, all the more so as the Constitution of the Federation of
Bosnia and Herzegovina defines the identity of the constituent peoples such as education,
religion, language, fostering culture, tradition and cultural heritage as vital interests of the
constituent peoples. Such right, in dealing with the symbols of the Federation of BiH, was
not given to the Serb people as the status of constituent people was not acknowledged by
the Constitution of the Federation of BiH at the time of passing the challenged laws. The
House of Representatives confirmed this in its reply to the request, which was reiterated
during the public hearing before the Constitutional Court.
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124. Taking into account the significance of the aforementioned symbols, the Constitutional
Court holds that in the instant case these symbols represent distinction, exclusion,
restriction or preference based on race, colour, descent, or national or ethnic origin which
has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise,
on an equal footing, of human rights and fundamental freedoms in the political, economic,
social, cultural or any other field of public life.

125. Bearing in mind the principles mentioned above and the principles in the Decision in
Case no. U 5/98 on the constituent status of the peoples, as well as the political and temporal
context in which the legislator adopted the challenged law, the Constitutional Court holds
that Articles 1 and 2 of the Law on the Coat of Arms and the Flag of the Federation of
Bosnia and Herzegovina have a discriminatory character and are not in conformity with
the constitutional principle of equality of the constituent peoples, citizens and others, and
that the obligation under the International Convention on the Elimination of All Forms of
Racial Discrimination according to which each State Party undertakes to engage in no act
or practice of racial discrimination against persons, groups of persons or institutions and
to ensure that all public authorities and public institutions, national and local, shall act in
conformity with this obligation has not been respected in the instant case.

126. Taking into account the aforesaid, the Constitutional Court holds that the existing
coat of arms and flag of the Federation of Bosnia and Herzegovina do not symbolize all
constituent peoples, citizens and ,,Others” in the Federation of Bosnia and Herzegovina.

127. The Constitutional Court concludes that Articles 1 and 2 of the Law on the Coat of
Arms and the Flag of the Federation of Bosnia and Herzegovina are not in conformity
with Article II (4) of the Constitution of Bosnia and Herzegovina in conjunction with
Articles 1.1 and 2 a) and ¢) of the International Convention on Elimination of All Forms
of Racial Discrimination under Annex I to the Constitution of Bosnia and Herzegovina.

Articles 2 and 3 of the Constitutional Law on the Flag,
Coat of Arms and Anthem of the Republika Srpska

128. The National Assembly, challenging the applicant’s allegations in respect of the coat
of arms of the Republika Srpska, pointed to the similarities and differences between the
coat of arms of the Republika Srpska and the coat of arms of the former Kingdom of
Serbia which is identical to the coat of arms of Serbia. The National Assembly alleges that
the present coat of arms of Serbia has a shield with two gold lilies which are not present on
the shield of the coat of arms of the Republika Srpska. Moreover, there is a crown on the
head of the eagle on the shield of the Republika Srpska, whereas there is no such crown
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on the shield of the coat of arms of Serbia. The National Assembly holds that, even if one
accepts that the coat of arms of the Republika Srpska and Serbia, that is the Kingdom of
Serbia are the same ones, this should not be a disputable point as the identification takes
place at the Entity level, not the State level. As to the anthem of the Republika Srpska, the
National Assembly is of the opinion that the existing text of the anthem is a historical and
out-dated document and the various pleas to ,,God” or ,,Lord” have a character of a prayer
rather than a folk song directed against those who are not Serbs. The National Assembly
confirmed at the public hearing that the anthem of the Republika Srpska is disputable
in terms of its ,,neutrality” and that therefore the words could be changed, whereas the
melody could remain the same.

129. The challenged Article 2 of the Constitutional Law of the Republika Srpska provides
that the coat of arms of the Republika Srpska is the coat of arms of Nemanjiéi represented
by a two-headed white eagle with a crown over its head. The Constitutional Court holds
that it is an indisputable historical fact that the aforementioned coat of arms symbolized
the royal family Nemanji¢i which reigned from 12" century to year 1371. The difference
between the coat of arms of the Kingdom of Serbia and the existing Serbia on the one hand
and the coat of arms of the Republika Srpska on the other hand is that the shield of coat of
arms of the Republika Srpska does not have two gold lilies portrayed on the shield of the
coat of arms of Serbia; moreover, the crown over the two-headed eagle is portrayed on the
shield of the coat of arms of the Republika Srpska, whereas that crown is placed outside
the shield of the coat of arms of Serbia. Although what makes a coat of arms authentic is
its design on its shield according to the heraldic interpretation, it is indisputable that in
the instant case the coats of arms have more elements that make them similar than those
that make them different. Therefore, they point to the cultural and historical identity of the
Serb people only. According to the heraldic interpretation, the coat of arms and its owner
(the one it represents) are unity, they have the same identity in terms of the past and the
future. It is therefore indisputable that the existing coat of arms of the Republika Srpska
represents only the identity of the Serb people in Bosnia and Herzegovina.

130. The Constitutional Court does not consider that the National Assembly’s arguments
presented in the reply to the request and during the public hearing, according to which all
citizens of the Republika Srpska identify with the coat of arms and flag of the Republika
Srpska, are sufficiently credible. The Constitutional Court holds that these allegations
of the National Assembly are even in contradiction to a certain extent with the National
Assembly’s allegation that the symbols may not be annulled by a decision of a court or
executive authority without going into the issue of identity, that the existing symbols
derive from the name ,,Republika Srpska” itself and that the symbols may not be changed
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as the name ,,Republika Srpska” may not be changed. Such allegation is contradictory to
the allegation that the symbols of the Republika Srpska express only a link of the Serb
people with the name ,,Republika Srpska”. The aforementioned allegation of the National
Assembly was expressed in the context of the explanation according to which all ,,sub-
national entities worldwide give the names to their symbols and design their symbols
according to the official denomination”; in that respect, the National Assembly offered
the example of Walloons and Flemings in Belgium and Basques in Spain. The National
Assembly implies in that way that those are the ,,Serb” symbols.

131. As to the symbols of the Republika Srpska, the Constitutional Court points to the
fact that the symbols in question are the official symbols of a territorial unit which has
the status of ,,Entity”, that they constitute a constitutional category and as such must
represent all citizens of the Republika Srpska, who have equal rights according to the
Constitution of the Republika Srpska. These symbols appear on all features of the public
institutions of the Republika Srpska, that is the National Assembly of the Republika
Srpska, public institutions etc. They are not the local symbols of one people, which are
to reflect the traditional and historical heritage of that people but the official symbols of
the multinational Entity. As such they must reflect the character of the Entity. Taking into
account the aforesaid, the Constitutional Court holds that the arguments of the National
Assembly, according to which other constituent peoples in Republika Srpska are not
denied the right to use their own symbols, i.e. they freely may display their symbols on
religious institutions, cannot be accepted.

132. The Constitutional Court reiterates that it does not deny the right of the Serb people
in Republika Srpska to preserve its tradition, culture and identity through the symbols
of the Republika Srpska, but an equal right must be given to Croats and Bosniacs as
constituent peoples and all other citizens of the Republika Srpska bearing in mind that
in the Constitution of the Republika Srpska the vital national interests of the constituent
peoples are inter alia defined as identity of the constituent peoples, education, religion,
language, promotion of culture, tradition and cultural heritage.

133. The text of the present anthem of the Republika Srpska was written at the time of knez
(prince) Milan Obrenovi¢ in 1872. It became the official national anthem at the time of
his crowning when the original words ,,God, save the Knjaz-Milan” were changed reading
as follows ,,God, save the King Milan”. That anthem was in use until the proclamation of
the Kingdom of Yugoslavia, which is also an indisputable fact. The anthem has the words
which exalt the Serb King: God, our Master! Guide and prosper the Serbian crown and
Serbian race; appeal for the harmony of the Serb people: Bind in closest links our kindred,
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Teach the love that will not fail, May the loathed fiend of discord Never in our ranks
prevail. Let the golden fruits of union, Our young tree of freedom grace,; and talks about
the Serb Kingdom: Through five hundred years of durance, we have knelt before Thy face.
This points to the fact that the anthem of the Republika Srpska symbolizes solely the Serb
people in Republika Srpska, as confirmed by the National Assembly as undisputed.

134. Taking into account the significance of the aforementioned symbols, the Constitutional
Court holds that in the instant case they mean distinction, exclusion, restriction or
preference based on race, colour, descent, or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on
an equal footing, of human rights and fundamental freedoms in the political, economic,
social, cultural or any other field of public life.

135. Bearing in mind the principles mentioned above and the principles in Decision in
Case no. U 5/98 on the constituent peoples, as well as the political and temporal context
in which the legislator adopted the challenged law, the Constitutional Court holds that
Articles 2 and 3 of the Constitutional Law on the Flag, Coat of Arms and Anthem of
the Republika Srpska have a discriminatory character and are not in conformity with the
constitutional principle of equality of the constituent peoples, citizens and others, and
that the obligation according to which each State Party undertakes to engage in no act or
practice of racial discrimination against persons, groups of persons or institutions and to
ensure that all public authorities and public institutions, national and local, shall act in
conformity with this obligation has not been respected in the instant case.

136. The Constitutional Court concludes that Articles 2 and 3 of the Constitutional Law
on the Flag, Coat of Arms and Anthem of the Republika Srpska are not in conformity with
Article II (4) of the Constitution of Bosnia and Herzegovina in conjunction with Articles
1.1 and 2. a) and c) of the International Convention for Elimination of All Forms of Racial
Discrimination under Annex I to the Constitution of Bosnia and Herzegovina.

Article 2 of the Law on Use of the Flag, Coat
of Arms and Anthem of the Republika Srpska

137. The challenged provision of Article 2 of the Law on Use of the Flag, Coat of Arms
and Anthem of the Republika Srpska provides that the flag, the coat of arms and the
anthem of the Republika Srpska ,,represent the statehood of the Republika Srpska”.

138. As to the aforementioned Article, the National Assembly alleges that the description
of the flag, coat of arms and anthem as ,,State symbols” must be understood as ,,Entity
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symbols” following the established principles of interpretation according to which the
legal regulations must be interpreted in accordance with the Constitution of Bosnia and
Herzegovina as far as it is possible (Decision of the Constitutional Court no. U 5/98-1V of
19 August 2000).

139. The Constitutional Court holds that it is indisputable that the aforementioned
provisions stress the statehood of the Republika Srpska. The Constitutional Court
recalls that Article 1 of the Constitution of the Republika Srpska, which read as follows:
Republika Srpska shall be the State of Serb people and of all its citizens, was changed by
the amendments to the Constitution of the Republika Srpska, which were passed in order
to fully implement the principle of constituent peoples set forth in Decision in Case no.
U 5/98 so that Article 1, in its relevant part, reads as follows: The Republika Srpska shall
be unique and indivisible constitutional and legal entity. The Constitutional Court is not
competent to review conformity of the laws with the Constitutions of the Entities but it
considers it necessary, in the context of this reasoning, to point to what appears to it to be
a flagrant incompatibility of the challenged Aticle 2 of the Law on Use of the Flag, Coat of
Arms and Anthem of the Republika Srpska with the Constitution of the Republika Srpska.

140. Moreover it is also undisputed that, according to Article I(1) of the Constitution
of Bosnia and Herzegovina, Bosnia and Herzegovina shall continue ,,its legal existence
under international law as a state, with its internal structure modifies herein.” According
to Article 1(3) of the Constitution of Bosnia and Herzegovina, Bosnia and Herzegovina
shall consist of two Entities, the Federation of Bosnia and Herzegovina and the Republika
Srpska. According to Article 11I(2) of the Constitution of Bosnia and Herzegovina,
the ,,Entities shall have right to establish parallel relationships with neighboring states
consistent with the sovereignty and territorial integrity of Bosnia and Herzegovina”; ,(...)
each Entity may also enter into agreement (...) with the consent of the Parliamentary
Assembly”. Unlike the constituent units of federal states which are by themselves called
states, according to the Constitution of Bosnia and Herzegovina, the Republika Srpska and
the Federation of BiH are not the ,,States” but the ,,Entities”. Articles I(1) and I(3) of the
Constitution of BiH guarantee the sovereignty, territorial integrity, political independence
and international personality of the State of Bosnia and Herzegovina.

141. In view of the aforesaid, the Constitutional Court concludes that Article 2 of the
Law on Use of the Flag, Coat of Arms and Anthem of the Republika Srpska, in the part
providing that the flag, coat of arms and anthem of the Republika Srpska represent the
statehood of the Republika Srpska, is not in conformity with Article I(1) and 1(3) of the
Constitution of Bosnia and Herzegovina.
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Article 3 of the Law on Use of the Flag, Coat
of Arms and Anthem of the Republika Srpska

142. Article 3 of that Law provides inter alia that the symbols of the Republika Srpska are
used ,,in accordance with the moral norms of the Serb people”.

143. The National Assembly alleges that the term the ,,moral norms of the Serb people”
is used in close relation with the name of the Entity ,,Republika Srpska” and that it is
the part of the same sentence which forbids violation of the ,,reputation and dignity”.
Therefore, it argues that the words ,,Serb people” must be understood as ,,Serb citizens”
in the spirit of the interpretation in good faith in accordance with the usual meaning given
to the expressions used in documents, in their context and in the light of their aim and
purpose laid down in Article 31 of Vienna Convention on the Law of Treaties.

144. The Constitutional Court cannot accept the National Assembly’s argument that the
words ,,Serb people” must be understood as ,,Serb citizens” by applying the manner in
which the provisions of treaties are interpreted as provided for by Article 31 of the Vienna
Convention on the Law of Treaties. The present case does not concern any treaty but the
Constitution of the Republika Srpska, whose text must not have any ambiguities in terms
of identification of any people, i.e. it must not provide for any provision which would be
subject to different interpretations, which is the case here. The Constitutional Court holds
that the interpretation of the term ,,Serb people” is unacceptable for the same reasons for
which the Court declared Article 1 of the Constitution of the Republika Srpska (which
provided that Republika Srpska shall be the state of Serb people) unconstitutional in
Decision in Case no. U 5/98 providing that the regulations of Article 1 of the Constitution
of the Republika Srpska, particularly in conjunction with other provisions such as the
rules on the official language under Article 7 of the Constitution of the Republika Srpska
and Article 28 paragraph 3 which declares the Serb Orthodox Church to be the Church
of the Serb people — thereby creating a constitutional formula of identification of the Serb
‘state’, people and Church and putting the Serb people into privileged position since it is
neither at the level of the Republika Srpska nor at the level of Bosnia and Herzegovina
in the factual position of an endangered minority which must preserve its existence. The
privileged position of the Serb people under Article 1, therefore, violates the explicit
designation of constituent peoples under the Constitution of Bosnia and Herzegovina as
already outlined above in para 52.

145. Having regard to the significance of these symbols, the Constitutional Court holds
that in the present case the statement that these symbols are to be used ,,in accordance
with the moral norms of the Serb people” without mentioning other constituent peoples,
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citizens and others, represents distinction, exclusion, restriction or preference based on
race, colour, descent, or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the political, economic, social, cultural or any
other field of public life.

146. Bearing in mind the principles mentioned above and the principles in Decision no. U
5/98 on the constitutionality of the peoples as well as the political and temporal context in
which the legislator adopted the challenged law, the Constitutional Court holds that Article
3 of the Constitutional Law on the Flag, Coat of Arms and Anthem of the Republika
Srpska has a discriminatory character and is not in conformity with the constitutional
principle of equality of the constituent peoples, citizens and others, and that the obligation
according to which each State Party undertakes to engage in no act or practice of racial
discrimination against persons, groups of persons or institutions and to ensure that all
public authorities and public institutions, national and local, shall act in conformity with
this obligation has not been complied with in the instant case.

147. The Constitutional Court concludes that Article 3 of the Law on Use of the Flag, Coat
of Arms and Anthem of the Republika Srpska in the part providing that the symbols shall
be used ,,in accordance with the moral norms of the Serb people” is not in conformity with
Article 11(4) of the Constitution of Bosnia and Herzegovina in conjunction with Article 1.1
and 2 (a) and (c) of the International Convention on the Elimination of All Forms of Racial
Discrimination under Annex I to the Constitution of Bosnia and Herzegovina.

Other allegations

148. In view of the conclusion of the Constitutional Court with respect to the violation of
Article 11(4) of the Constitution of Bosnia and Herzegovina in conjunction with Articles
1.1 and 2 (a) and (c) of the International Convention on the Elimination of All Forms of
Racial Discrimination under Annex I to the Constitution of Bosnia and Herzegovina, the
Constitutional Court holds that it is not necessary to examine other allegations set forth
in the request.

VIII. Conclusion

149. Bearing in mind the principles mentioned above and the principles expressed in
Decision no. U 5/98 on the constituent status of the peoples as well as the political and
temporal context in which the legislator adopted the challenged laws in the Federation
of BiH and Republika Srpska, the Constitutional Court holds that challenged provisions
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have discriminating character and are not in conformity with the constitutional principle
of equality of the constituent peoples, citizens and Others and that the obligation under
the International Convention on the Elimination of All Forms of Racial Discrimination
according to which each State Party undertakes to engage in no act or practice of racial
discrimination against persons, groups of persons or institutions and to ensure that all
public authorities and public institutions, national and local, shall act in conformity with
this obligation has not been complied with in the instant case.

150. The Constitutional Court concludes that it is the legitimate right of the Bosniac
and Croat people in the Federation of BiH and the Serb people in the Republika Srpska
to preserve their tradition, culture and identity through legislative mechanisms, but an
equal right must be given to the Serb people in the Federation of BiH and Bosniac and
Croat peoples in Republika Srpska and other citizens of Bosnia and Herzegovina. The
Constitutional Court further holds that it cannot consider as reasonable and justified the
fact that any of the constituent peoples has a privileged position in preservation of tradition,
culture and identity as all three constituent peoples and other citizens of Bosnia and
Herzegovina enjoy the rights and fulfill obligations in the same manner as provided for in
the Constitution of Bosnia and Herzegovina and Constitutions of the Entities. Moreover, it
is of a particular importance the fact that the identity of the constituent peoples, education,
and religion, language, fostering culture, tradition and cultural heritage are defined in the
Constitution of the Federation of BiH and Constitution of the Republika Srpska, as the
vital national interests of the constituent peoples.

151. Having regard to Article 61(1) and (2), Article 62 and Article 63(2), (3) and (4) of the
Constitutional Court’s Rules, the Constitutional Court decided as set out in the enacting
clause.

152. According to Article VI(4) of the Constitution of Bosnia and Herzegovina, the
decisions of the Constitutional Court shall be final and binding.

Mato Tadi¢
President
Constitutional Court of Bosnia and Herzegovina
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The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI 3(a) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2), Article
61(1), (2) and (3), Article 62 and Article 63(4) of the Rules of the Constitutional Court
of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina no. 60/05), in
Plenary and composed of the following judges:

Ms. Hatidza Hadziosmanovié, President

Mr. David Feldman, Vice-President,

Mr. Miodrag Simovi¢, Vice-President

Ms. Valerija Gali¢, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadic¢,

Mr. Jovo Rosié,

Ms. Constance Grewe,

Ms. Seada Palavri¢

Having deliberated on the request of Mr. Sulejman Tihi¢, Chairman of the

Presidency of Bosnia and Herzegovina at the time of filing this request, in case no. U
4/04, at its session held on 18 November 2006 adopted the following

SECOND PARTIAL DECISION ON
ADMISSIBILITY AND MERITS

The request of Mr. Sulejman Tihi¢, Chairman of the Presidency of
Bosnia and Herzegovina at the time of filing this request, for the review
of constitutionality of Articles 1 and 2 of the Law on the Family Patron-
Saints’ Days and Church Holidays of the Republika Srpska (Official Gazette
of Republika Srpska no. 19/92) is hereby granted.

It is established that Articles 1 and 2 of the Law on the Family Patron-
Saints’ Days and Church Holidays of the Republika Srpska (Official Gazette
of Republika Srpska no. 19/92) are not in conformity with Article I11(4) of the
Constitution of Bosnia and Herzegovina, in conjunction with Articles 1.1
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and 2.a) and c) of the International Convention on the Elimination of All
Forms of Racial Discrimination referred to in Annex I to the Constitution
of Bosnia and Herzegovina.

Pursuant to Article 63(4) of the Rules of the Constitutional Court of
Bosnia and Herzegovina, the National Assembly of Republika Srpska is
ordered to bring in line Articles 1 and 2 of the Law on the Family Patron-
Saints’ Days and Church Holidays of the Republika Srpska (Official
Gazette of Republika Srpska no. 19/92) with the Constitution of Bosnia
and Herzegovina within six months as from the date of publication of this
Decision in the Official Gazette of Bosnia and Herzegovina.

The National Assembly of Republika Srpska is ordered to inform the
Constitutional Court of Bosnia and Herzegovina, within the above specified
time-limit, about the measures taken to execute this Decision as required
by Article 74(5) of the Rules of the Constitutional Court of Bosnia and
Herzegovina.

The request of Mr. Sulejman Tihi¢, Chairman of the Presidency of
Bosnia and Herzegovina at the time of filing this request, for the review of
constitutionality of Article 1 of the Constitutional Law on the Flag, Coat
of Arms and Anthem of Republika Srpska (Official Gazette of Republika
Srpska no. 19/92) is hereby dismissed.

It is established that Article 1 of the Constitutional Law on the Flag,
Coat of Arms and Anthem of Republika Srpska (Official Gazette of Republika
Srpska no. 19/92) is in conformity with Article 11(4) of the Constitution of
Bosnia and Herzegovina, in conjunction with Articles 1.1 and 2.a) and c)
of the International Convention on the Elimination of All Forms of Racial
Discrimination referred to in Annex I to the Constitution of Bosnia and
Herzegovina.

The Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.
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Reasons

I. Introduction

1. On 12 April 2004, Mr. Sulejman Tihi¢, Chairman of the Presidency of Bosnia and
Herzegovina at the time of filing this request, (,,the applicant”), filed a request with the
Constitutional Court of Bosnia and Herzegovina (,,the Constitutional Court”) for the review
of constitutionality of Articles 1 and 2 of the Law on the Coat of Arms and Flag of the
Federation of Bosnia and Herzegovina (Official Gazette of Federation of BiH no. 21/96 and
26/96), Articles 1, 2 and 3 of the Constitutional Law on the Flag, Coat of Arms and Anthem
of the Republika Srpska (Official Gazette of the Republika Srpska no. 19/92), Articles 2
and 3 of the Law on the Use of Flag, Coat of Arms and Anthem (Official Gazette of the
Republika Srpska no. 4/93) and Articles 1 and 2 of the Law on the Family Patron-Saints’
Days and Church Holidays of the Republika Srpska (Official Gazette of Republika Srpska
no. 19/92). On 2 December 2004, the applicant submitted a supplement to the request.

II. Proceedings before the Constitutional Court

2. Pursuant to then applicable Article 21(1) of the Rules of Procedure of the
Constitutional Court, on 11 May 2004, the National Assembly of Republika Srpska (,,the
National Assembly) was requested to submit its reply to the request within 30 days from
the receipt of the request from the Constitutional Court. On 8 December 2004, it was also
requested to submit its reply to the supplement of the request, also within 30 days.

3. On 8 June 2004, the National Assembly requested the time limit for submitting a
reply to be extended to 45 days and, on 29 July 2004, an additional extension until 15
October 2004 was requested. On 3 August 2004, the Constitutional Court, in accordance
with Article 24 of the then applicable Rules of Procedure of the Constitutional Court,
approved the National Assembly the extension of the time limit for reply until 1 October
2004, as requested.

4. The National Assembly submitted its reply to the request on 30 September 2004 in
which it proposed a public hearing to be held in this case.

5. On 6 August 2004, the Croat Caucus and the Bosniac Caucus within the Council of
Peoples of the Republika Srpska submitted their replies to the request.

6. On 28 December 2004, the National Assembly requested an extension of time until
16 February 2005 for submission of its reply on the allegations stated in the supplement
to the request.
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7. Acting in accordance with Article 24 of the then applicable Rules of Procedure of
the Constitutional Court, and taking into account the statements from the request and
supplement thereof as well as the fact that National Assembly already submitted its reply
to the request, and that the time limit for submission of the reply was already extended as
requested and the 30 days time limit for submitting the reply to the supplement was given,
the Constitutional Court did not find reasons to extend the time limit for submitting the
reply to the allegations made in the supplement to the request.

8. Having regard to Article 25(2) of the then applicable Rules of Procedure of the
Constitutional Court, the reply of the National Assembly was submitted to the applicant
on 26 October 2004.

9. Having regard to Article 46 of the then applicable Rules of Procedure of the
Constitutional Court, the Constitutional Court decided at its plenary session of 28 January
2005 to hold a public hearing in which the parties to the proceedings would take part. At
the same session, the Constitutional Court decided to invite, as prospective amici curiae,
the OSCE Office in BiH, the UN High Commissioner for Human Rights, the Venice
Commission and the OSCE High Commissioner for National Minorities, to present their
preliminary observations.

10. On 24 February 2005, the High Commissioner for National Minorities informed the
Constitutional Court that he could not take part as amicus curiae in the present case for
his current responsibility did not include the territory of Bosnia and Herzegovina. On 14
March 2005, the OSCE Office in BiH, the UN High Commissioner for Human Rights, and
the Venice Commission, in their capacity as amici curiae before the Constitutional Court,
presented their joint opinion.

11. On 28 January 2006, pursuant to Article 46(1) of the Constitutional Court’s
Rules, the Constitutional Court held a public hearing to which it invited the applicant’s
representatives and the representatives of the House of Representatives and the House of
Peoples, and the representatives of the National Assembly of RS, and amici curiae. At
the public hearing, Academician Muhamed Filipovi¢ and Ms. Alma Colo represented the
applicant, Mr. Irfan Ajanovi¢ represented the House of Representatives, and Professor Dr
Hans Peter Schneider, Prof. Dr. Rajko Kuzmanovi¢, Krstan Simi¢, Prof. Dr. Dragomir
Acovi¢, Nevenka Trifkovi¢ and Borislav Boji¢ represented the National Assembly. In
addition, Ms. Madeline Reese, Head of Office of the High Commissioner for Human
Rights in Bosnia and Herzegovina and Ms. Jasminka DZumbhur, a lawyer in the Office of
the High Commissioner for Human Rights in BiH, acted as amici curiae in the case. No
representative of the House of Peoples took part at the public hearing.
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12. On 6 February 2006, the applicant submitted to the Constitutional Court his written
statement as given at the public hearing, as well as his supplement statement relating to
the public hearing. On 13 February 2006, the Constitutional Court submitted the above
mentioned observations to the RS National Assembly.

13. On 6 and 20 February 2006, the RS National Assembly submitted to the Constitutional
Court its written statement as given at the public hearing and a video recording of the
statement by Mr. Ivan Tomljenovi¢, the Vice-President of RS, relating to the challenged
symbols of the Republika Srpska. On 13 and 23 February 2006, the Constitutional Court
submitted to the applicant the written observations and a transcript of interview given by
Mr. Ivan Tomljenovic.

14. On 9 February 2006, amici curiae submitted additional observations relating to
the public hearing. On 23 February 2006, the Constitutional Court forwarded the amici
curiaes additional observations to the applicant and RS National Assembly.

15. At its plenary session of 31 March 2006 the Constitutional Court adopted a
partial decision (,,the Partial Decision I”’) on the basis of Article 62 of the Rules of the
Constitutional Court, whereby it was established that Articles 1 and 2 of the Law on the
Coat of Arms and Flag of the Federation of Bosnia and Herzegovina (Official Gazette
of Federation of BiH no. 21/96 and 26/96), Articles 2 and 3 of the Constitutional Law
on the Flag, Coat of Arms and Anthem of the Republika Srpska (Official Gazette of the
Republika Srpska no. 19/92), in certain parts, are not in conformity with Articles I (1)
and I(2) of the Constitution of Bosnia and Herzegovina, i.e. with Article 1I(4) of the
Constitution of Bosnia and Herzegovina, in conjunction with Articles 1.1 and 2.a) and c)
of the International Convention on the Elimination of All Forms of Racial Discrimination
referred to in Annex I to the Constitution of Bosnia and Herzegovina. On that occasion
the Constitutional Court deferred the adoption of a decision on the part of the request
relating to establishing the inconsistency of Article 1 of the Constitutional Law on the
Flag, Coat of Arms and Anthem of the Republika Srpska and Articles 1 and 2 of the Law
on the Family Patron-Saints’ Days and Church Holidays of the Republika Srpska with the
Constitution of BiH. The Partial Decision I was published in the Official Gazette of Bosnia
and Herzegovina no. 47/06 on 20 June 2006.
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III. Request
a) Statements from the request and supplement to the request

Article 1 of the Constitutional Law on the Flag,
Coat of Arms and Anthem of the Republika Srpska

16. The applicant stated that Article 1 of the Constitutional Law on the Flag, Coat of
Arms and Anthem of the Republika Srpska provides that the flag of the Republika Srpska
shall consist of three colours: red, white and blue. The colours shall be placed horizontally
in the following order: red, blue and white. Each colour shall occupy one-third of the flag.
The flag of the Republika Srpska contains all features of the flags of the Principality of
Serbia of 1878 and the Kingdom of Serbia of 1882 respectively. Thus, it contains symbols
that are deeply rooted in the historical past of the Serb people. The applicant alleges
that the said provisions of the Constitutional Law on the Flag, the Coat of Arms and the
Anthem of the Republika Srpska discriminate against the Bosniac people and the Croat
people as constituent peoples in the entire territory of Bosnia and Herzegovina and thus in
the Republika Srpska as well. The said provisions also discriminate against other citizens
of Bosnia and Herzegovina.

17. Furthermore, the applicant pointed out that a possible reason for failing to
incorporate the symbols of either the Bosniac or the Croat people into the Constitutional
Law on the Flag, Coat of Arms and Anthem of the Republika Srpska is the fact that at
the time of enactment of the relevant law the Bosniac and the Croat people, according
to the Constitution of the Republika Srpska, had no status as constituent peoples in the
Republika Srpska. This status was recognized by the Constitution of the Republika Srpska
only following the adoption of the Decision of the Constitutional Court of Bosnia and
Herzegovina on the constituent peoples no. U 5/98, at which time the amendments to the
Constitution of the Republika Srpska were adopted.

18. The applicant alleges that it clearly follows from the aforesaid that the prescribed
appearance of the flag, the coat of arms and the text of the anthem of the Entity of Republika
Srpska represent the symbols and emblems of the Serb people. However, they cannot be
official symbols and emblems of the entity since the Entity of Republika Srpska is a
community of not only the Serb people but also of the Bosniac, Croat and other peoples
and citizens who are equal in all respects. By prescribing the said provisions, the Bosniac
people, the Croat people and other citizens of Bosnia and Herzegovina have been directly
discriminated against on national grounds, which is causing an atmosphere of fear among
them and distrust in the authorities of the Republika Srpska, thereby impeding the return
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of non-Serbs to their homes of origin in the Republika Srpska. According to the applicant,
the present case raises an issue of discrimination with regards to respect of the right to
return as guaranteed under Article II(5) of the Constitution of Bosnia and Herzegovina,
prohibition of discrimination on national origin and provision of equal treatment with
regard to the right of freedom of movement within the state boundaries.

Articles 1 and 2 of the Law on the Family
Patron-Saints’ Days and Church Holidays of Republika Srpska

19. The applicant alleges that Articles 1 and 2 of the Law on the Family Patron-Saints’
Days and Church Holidays are not in conformity with Article II (4) in conjunction with
Articles 11(3) and I1(5) of the Constitution of Bosnia and Herzegovina.

20. In Articles 1 and 2 of the said Law, the following family Patron-Saints’ days and
church holidays are designated as the holidays of the Republika Srpska: Christmas, Day
of Republic, New Year, Twelfth-day, St. Sava, First Serb Uprising, Easter, Whitsuntide,
May Day — Labour Day and St. Vitus’s Day. The applicant states that these obviously
include holidays of only one people, the Serb people (save the Labour Day), and that those
holidays are solely orthodox religious holidays and holidays associated with the history
of the Serb people and Orthodox faith, e.g. First Serb Uprising, Twelfth-day, Orthodox
Christmas, Easter, etc. On the other hand, the applicant states, the working days are the
holidays of other peoples and religious denominations such as Eid (Bajram), Catholic
Christmas, Easter, etc.

21. The above mentioned holidays are celebrated by legislative, executive and
administrative bodies of the Republika Srpska, army, police, judicial authorities, etc.
The applicant further states that according to this Law, those are the days when the said
institutions do not work, as well as the officials from the Republika Srpska elected to the
institutions of Bosnia and Herzegovina. Moreover, according to the applicant’s allegations,
all citizens of the Republika Srpska who are not of Serb origin are forced to celebrate
those holidays although they do not regard them as their own holidays. Furthermore, all
but the Serbs in the Republika Srpska are prohibited to have their own holidays as official
holidays in the Entity they live in, which holidays would avoid giving offence to the
constituent peoples in Bosnia and Herzegovina. Hence, according to the applicant, the
enactment of official holidays that are the part of the Serbs’ history alone creates an air
of distrust among other peoples and citizens and maintains a sense of fear of the ethnic
cleansing that they experienced during the aggression in Bosnia and Herzegovina between
1992 and 1995 when they were forced to leave their homes of origin.
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b) Statements from the supplement to the request

22. Theapplicant stated in its supplement to the request that the central goal of the General
Framework Agreement for Peace in Bosnia and Herzegovina and the Constitution of Bosnia
and Herzegovina is non-discrimination. This is supported by the fact that the provision of
Article I1(4) has been given additional importance by associating the application of fifteen
human rights protection instruments under Annex I to the Constitution of Bosnia and
Herzegovina with this Article. Hence, the application of rights and freedoms under Annex
I to the Constitution of Bosnia and Herzegovina, as laid down in Article 11(4), is secured
to all persons without discrimination. The applicant considers that the said constitutional
provisions have priority over the laws of, respectively, the State and the Entities, which
includes all laws and the Entity Constitutions. Although the state is solely responsible in
international law for obligations arising out of each individual instrument listed in Annex
I to the Constitution of Bosnia and Herzegovina, the specific constitutional and territorial
organization of Bosnia and Herzegovina means that the territorial units of Bosnia and
Herzegovina are very often the agents obliged to apply the said instruments in practice.
Notwithstanding this, the Republika Srpska preserved and established the symbols and
other features and enacted the Law on Family Patron Saints’ Days and Church Holidays
of the Republika Srpska — this indubitably shows that the Bosniac people and the Croat
people in the Republika Srpska are treated differently when compared to the Serb people
in the Republika Srpska, which is contrary to Articles 1(1) and 2 (a), (b), (c), (d) and (e)
of the International Convention on the Elimination of All Forms of Racial Discrimination.
The said articles, in particular Article 2 (¢) and (d), provide for effective measures of
national and local policy to be undertaken in order to repeal or quash any law or regulation
aimed at unequal and discriminatory treatment, and oblige the authorities to support
integrationist organizations and movements in order to repeal discriminatory measures.

23. The applicant states in his supplement to the request that he bases his allegations of
a violation of Article 11(4) of the Constitution of Bosnia and Herzegovina in conjunction
with Article 1.1 and Article 2 (a), (b), (¢), (d) and (e) of the International Convention on
the Elimination of All Forms of Racial Discrimination on the same reasons as those set out
in his request for he considers that any prescription of symbols of an Entity that symbolize
only one people, or two of the three constituent peoples in Bosnia and Herzegovina,
represent measures aimed at distinction, exclusion, restriction or preferential treatment
based on a national or ethnic origin. Their goal is to infringe or discredit the recognition,
enjoyment or exercise of human rights and fundamental freedoms in all spheres of life on
equal terms.
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24. Finally, the applicant states that notwithstanding the positive obligations arising out
of Articles II(1) and I1(6) of the Constitution of Bosnia and Herzegovina, the competent
authorities of the Republika Srpska failed to take appropriate measures to fulfill the
obligations assumed under Articles II(1), 1I(4) and I1(6) of the Constitution of Bosnia
and Herzegovina in conjunction with Articles 1.1 and 2 (a), (b), (¢), (d) and (e) of the
International Convention on the Elimination of All Forms of Racial Discrimination listed
in Annex I to the Constitution of Bosnia and Herzegovina

b) Reply to the request

25. With reference to the allegations from the request relating the flag of the Republika
Srpska as it is stipulated by Article 1 of the Constitutional Law on the Coat of Arms, Flag
and Anthem of Republika Srpska, it is pointed in the reply that the allegation that the flag
of Republika Srpska is the flag of the Principality and the Kingdom of Serbia is ill-founded
as red, blue and white are the so-called ,,pan-Slavic colours” and they can be found, in
different arrangements, on the flags of Croatia, Slovenia, Slovakia and Russia and, with
specific modification, on the flag of Bulgaria. In view of the fact that all constituent
peoples in Bosnia and Herzegovina are of Slavic origin, it is claimed in the reply that the
colours themselves cannot be the subject matter of dispute. Red and white are heraldic
colours of the Croat and the Serb people and they cannot be disputable as such, whereas
the colour red was on the flag of the Socialist Republic of Bosnia and Herzegovina from
1946 until the dissolution of Yugoslavia. The National Assembly has drawn a conclusion
from the aforesaid that none of the colours from the flag can be disputable as such and
that the arrangement of colours cannot be associated with discrimination, but rather with
aesthetic feelings, aesthetic feeling is not a constitutional category. It is furthermore stated
that ,,the fact that the flag of Serbia has the same arrangement of colours does not have
to imply anything since Serbia and Bosnia and Herzegovina were one country for long
period of time in history, including the period of King Tvrtko I”’. One of the assumptions
is that the applicant does not mind either the colours or their arrangement but he would
just like to see a specific symbol on the flag as is the case with the flag of the Federation
of Bosnia and Herzegovina. As the flag of the Republika Srpska contains no symbols and
the flag of the Republika Srpska should not be compared to the ranking and commanding
flags and standards, an absence of anything representing two constituent peoples cannot
be regarded as evidence for the claim of discrimination. Hence, the Bosniac people, in the
spirit of the applicant’s initiative, are free to identify themselves with one of the colours
on the present flag of the Republika Srpska.

26. Furthermore, the National Assembly in its reply states that the challenged provisions
of the Law on Family Patron-Saints’ Days and Church Holidays do not violate the
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constitutional right of the Bosniac people, of the Croat people and of Others in any aspect,
nor do they endanger national equality and vital interests of constituent peoples and
Others in Bosnia and Herzegovina. The National Assembly believes that the applicant
overlooked the provision in Article 2 paragraph 2 of the Law on Family Patron-Saints’
Days and Church Holidays that the citizens of the Republika Srpska shall have the right
and choice to celebrate their religious holidays three days in a year without discrimination
on any ground or status. Moreover, it is stated that this Law provides in its Article 4 that
the statute of a municipality may determine that one day shall be celebrated as a holiday
in that particular municipality.

27. Asto Articles 1 and 2 of the challenged Law on the Family Patron-Saints’ Days and
Church Holidays, the National Assembly has stated that it is necessary, first, to clarify
that the acceptance of the Greek Orthodox Calendar in the Republika Srpska neither
offends nor discriminates against anyone since it is absolutely necessary to use only one
calendar and it is also reasonable to use the traditional calendar of the great majority of
citizens. In this respect, it is objectively impossible to treat all three peoples equally by
entitling them to use different calendars. Therefore, in their opinion, the celebration of
two New Years is unchallengeable. ,,The ten religious holidays are based on Christian
faith and therefore the Orthodox Serbs and Croat Catholics may celebrate them. Only
Bosniacs, as Muslims, are affected by these days. At the same time, they are entitled
to celebrate the three additional days of their own choice every year on the days of
their religious holidays”. Consequently, the Bosniacs are not discriminated against but
privileged as they are entitled not to sixteen but to nineteen non-working days. This is
an illustration that an unequal treatment does not necessarily represent discrimination.
Hence, if the differential effect of the relevant law to the constituent peoples is to be
found, the grounds of differential treatment are both reasonable and justified. Finally, it is
stated in the conclusion that ,,Republika Srpska remains in any event — whether one likes
it or not — symbolically, a mother Entity for the Serbs”.

28. As to the statements from the supplement to the request regarding the International
Convention on Elimination of All Forms of Racial Discrimination, the National Assembly
replies that this Convention is not directly applicable to the Republika Srpska. Article 11(4)
of the Constitution of Bosnia and Herzegovina invokes this Convention as an international
agreement listed in Annex I to the Constitution of Bosnia and Herzegovina. The wording
of this Convention, however, is quite clear: it binds and obliges only ,,state parties” like
Bosnia and Herzegovina and not other kinds of political communities. In contrast to that,
the Republika Srpska is just an entity and not a State. Also Article 2 (a), (b), (c), (d)
and (e) of this Convention does not have any broader meaning than Article 11(4) of the
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Constitution of Bosnia and Herzegovina and it only repeats normative devices, orders
and obligations imposed on public authorities, which can also be derived directly by an
appropriate interpretation of Article 11(4) of the Constitution of Bosnia and Herzegovina.

¢) Submission of Amici curiae

29.  Amici curiae elaborated on the constitutional and legislative framework in which the
challenged laws were adopted, pointing out that the challenged laws were adopted at the
time when neither the Serbs in the Federation of BiH nor the Bosniacs and the Croats in
the Republika Srpska had the opportunity to express their position regarding the symbols
and the holidays as ,,they were not represented in the meaningful sense in the legislative
process”. In their submission amici curiae pointed out that the context of use of symbols
is also of special importance considering the use of symbols in the conflict in Bosnia
and Herzegovina by way of emphasizing the dominance of one ethnic group within a
certain geographic area. The rest of the submission elaborated on the issue of existence
of discrimination in connection with the right to return and a concluded that there was a
violation of the right to return which was caused by the existence of discrimination on
the grounds of ethnicity, in other words that there was a violation of Article 11(4) of the
Constitution of Bosnia and Herzegovina and European Convention.

IV. Public Hearing

30. In its Partial Decision I (paragraphs 64 through 93) the Constitutional Court has
presented in detail the additional submissions that were presented at the public hearing.
The submissions from the public hearing that are important for this decision will be
presented in paragraphs to follow.

Applicant’s positions

31. At the public hearing the applicant emphasized his position that any symbol used
in the existence of the state or in public should reflect its ethnic, national, religious and
traditional structure and that the Republika Srpska cannot introduce symbols which reflect
a specific approach to experiencing the state, national and cultural tradition inherent to
the Serbs only so that other peoples cannot be symbolically represented in an equal way
without discrimination.

32. It was said that the Bosniacs and Croats do not want to send their children to the
schools that celebrate their own Patron-Saints’ Days and which operate under the auspices
of the Orthodox saints or to stand under symbols that were carried by those who committed
crimes against Bosniacs and Croats.
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33. With reference to the Law on the Family Patron-Saints’ Days and Church Holidays
of the Republika Srpska, which ceased to be in force by entry into force of the Law on
Public Holidays of the Republika Srpska (Official Gazette of the Republika Srpska, no
103/05), the applicant stated that a procedure had been initiated before the Constitutional
Court of the Republika Srpska for review of the constitutionality of the Law on Public
Holidays of the Republika Srpska and the procedure of its enactment, in view of the
fact that the Law was promulgated by Decree of the President of the Republika Srpska
and that the procedure laid down in the Constitution of the Republika Srpska for dealing
with a claim during the legislative process that the proposed Law was destructive of a
,»vital national interest” of the Serb people had not been followed. The applicant suggested
that the Constitutional Court could therefore still properly review the compatibility of the
challenged Law on Family Patron-Saints’ Days and Church Holidays, which was still in
operation, with the Constitution of Bosnia and Herzegovina. At the end of the hearing the
applicant suggested that the Constitutional Court might postpone its decision on this law
pending the adoption of the decision of the Constitutional Court of the Republika Srpska.

Positions of the National Assembly

34. The RS National Assembly reiterated its standpoints from its reply to the request
and the supplement to the request and presented some additional views. The RS National
Assembly reiterated that the applicant had failed to present any evidence supporting
the allegations that the challenged laws had been discriminatory, i.e. that they had
discriminatory effects. It was also stressed that no person had been put in the position
of being unable to return to the Republika Srpska because of the symbols, and the best
example was the applicant who had been the Deputy Chairman of the National Assembly
of the Republika Srpska and who had accepted those symbols at the time of his term of
office. Furthermore, it was stated that the challenged symbols of the Republika Srpska,
either wholly or in part, had always belonged to all the peoples — Serbs, Croats and
Bosniacs. It was also emphasized that the symbols are not prima facie exclusive, as the
flag of the Republika Srpska is in Pan-Slavic colours. They pointed out that some of the
symbolic elements such as the cross, lily, the colour of the flag, etc., are deeply rooted in
the history of all three peoples of Bosnia and Herzegovina.

35. When asked by the Constitutional Court whether there is a difference in respect of
the colours and their arrangement as between the flags of the Republic of Serbia and of
the Republika Srpska, the explanation was given that the colours and their arrangement
are the same, but that the flag of Republic of Serbia also contains the coat of arms of the
Republic of Serbia.
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36. The proposal was made to terminate the proceedings relating to the part of the request
challenging the Law on the Family Patron-Saints’ Days and Church Holidays since the
new Law on Public Holidays had been enacted according to which all constituent peoples
are entitled to observe their respective religious holidays.

37. When asked by the Constitutional Court whether the representatives of all three
constituent peoples took part in the enactment of the challenged laws of the Republika
Srpska, the representatives of the National Assembly replied that they had no reliable
information about that but they presumed it to be so. It was also said that the standpoints
presented at the hearing on behalf of the National Assembly would not be supported by
Bosniacs; however, the Croats would support them since they had never raised an issue
relating to the constitutionality of the challenged laws.

Positions of amici curiae

38. Most of the presentation by amici curiae during the public hearing repeated the
submissions in their written opinion, already set out in this decision, and emphasized
the importance of taking into consideration the temporal context in which the challenged
laws were enacted. Amici curiae said that for them a key fact is the issue of identification
with symbols representing one group exclusively, and therefore the burden of proving the
legitimacy of measures, within the assessment of a justification of discrimination in the
challenged laws, should be placed on the enactor of the challenged laws.

V. Relevant Law
39. The Constitution of Bosnia and Herzegovina

Article I(1)

The Republic of Bosnia and Herzegovina, the official name of which shall henceforth
be ,, Bosnia and Herzegovina”, shall continue its legal existence under international law
as a state, with its internal structure modified as provided herein and with its present
internationally recognized borders. It shall remain a Member State of the United Nations
and may as Bosnia and Herzegovina maintain or apply for membership in organizations
within the United Nations system and other international organizations.

Article 1(2)

Bosnia and Herzegovina shall be a democratic state, which shall operate under the
rule of law and with free and democratic elections.
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Article I(3)

Bosnia and Herzegovina shall consist of the two Entities, the Federation of Bosnia
and Herzegovina and the Republika Srpska.

Article 1I(1)
Human Rights

Bosnia and Herzegovina and both Entities shall ensure the highest level of
internationally recognized human rights and fundamental freedoms. To that end, there
shall be a Human Rights Commission for Bosnia and Herzegovina as provided for in
Annex 6 to the General Framework Agreement.

Article 11(3)

All persons within the territory of Bosnia and Herzegovina shall enjoy the human
rights and fundamental freedoms referred to in paragraph 2 above, these include:

a. The right to life.
b. The right not to be subjected to torture or to inhuman or degrading treatment or
punishment.
c. The right not to be held in slavery or servitude or to perform forced or compulsory
labour:
d. The rights to liberty and security of person.
. The right to a fair hearing in civil and criminal matters, and other rights relating
to criminal proceedings.
The right to private and family life, home, and correspondence.
. Freedom of thought, conscience, and religion.
. Freedom of expression.
Freedom of peaceful assembly and freedom of association with others.
The right to marry and to found a family.
. The right to property.
The right to education.
m. The right to liberty of movement and residence.

)
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Article 11(4)

The enjoyment of the rights and freedoms provided for in this Article or in the
international agreements listed in Annex I to this Constitution shall be secured to all
persons in Bosnia and Herzegovina without discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.
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Article I1(5)

All refugees and displaced persons have the right freely to return to their homes
of origin. They have the right, in accordance with Annex 7 to the General Framework
Agreement, to have restored to them property of which they were deprived in the course of
hostilities since 1991 and to be compensated for any such property that cannot be restored
to them. Any commitments or statements relating to such property made under duress are
null and void.

Article 11(6)

Bosnia and Herzegovina, and all courts, agencies, governmental organs, and
instrumentalities operated by or within the Entities, shall apply and conform to the human
rights and fundamental freedoms referred to in paragraph 2 above.

Article I11(3)(b)

The Entities and any subdivisions thereof shall comply fully with this Constitution,
which supersedes inconsistent provisions of the law of Bosnia and Herzegovina and of the
constitutions and law of the Entities, and with the decisions of the institutions of Bosnia
and Herzegovina. The general principles of international law shall be an integral part of
the law of Bosnia and Herzegovina and the Entities.

Article XII(2)

Within three months from the entry into force of this Constitution, the Entities shall
amend their respective constitutions to ensure their conformity with this Constitution in
accordance with Article I11.3 (b).

40. Amendments LXVI-XCI to the Constitution of the Republika Srpska (Official
Gazette of the Republika Srpska no. 21/02)

Amendments LXVII, paragraph 1
1. The Republika Srpska shall be a unique and inseparable constitutional-legal entity

The Republika Srpska shall perform its constitutional, legislative, executive and
Judiciary duties independently.

The Republika Srpska shall be one of two equal Entities in Bosnia and Herzegovina.

Serbs, Bosniacs and Croats, as constituent peoples, Others and citizens shall
participate in the exercises of power in the Republika Srpska equally and without
discrimination.
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41. The International Convention on the Elimination of All Forms of Racial
Discrimination, in its relevant part, reads as follows:

Article 1.1.

In this Convention, the term ,,racial discrimination” shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in
the political, economic, social, cultural or any other field of public life.

Article 2

(a) Each State Party undertakes to engage in no act or practice of racial discrimination
against persons, groups of persons or institutions and to ensure that all public authorities
and public institutions, national and local, shall act in conformity with this obligation;

(b) Each State Party undertakes not to sponsor, defend or support racial discrimination
by any persons or organizations,

(¢) Each State Party shall take effective measures to review governmental, national
and local policies, and to amend, rescind or nullify any laws and regulations which have
the effect of creating or perpetuating racial discrimination wherever it exists;

(d) Each State Party shall prohibit and bring to an end, by all appropriate means,
including legislation as required by circumstances, racial discrimination by any persons,
group or organization;

(e) Each State Party undertakes to encourage, where appropriate, integrationist
multi-racial organizations and movements and other means of eliminating barriers
between races, and to discourage anything which tends to strengthen racial division.

42. The Constitutional Law on the Use of Flag, Coat of Arms and Anthem of the
Republika Srpska (Official Gazette of the Republika Srpska no. 19/92)

Article 1

The flag of the Republika Srpska shall consist of three colours: red, white and blue.
The colours shall be placed horizontally in the following order: red, blue and white. Each
colour shall occupy one-third of the flag”, the proportion of width and length of the flag
shall be 1:2.

43. The Law on Family Patron-Saints’ Days and Church Holidays of the Republika
Srpska (Official Gazette of the Republika Srpska no. 19/92).
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Article 1

The following family Patron-Saints’ days and church holidays are designated as
the holidays of the Republika Srpska in Articles 1 and 2 of the said Law: Christmas, Day
of Republic, New Year, Twelfth-day, St. Sava, First Serb Uprising, Easter, Whitsuntide,
May Day — Labour Day and St. Vitus’ Day.

Article 2

The holidays referred to in Article 1 of this Law shall be: Christmas — 6, 7 and 8
January, Day of Republic — 9 January, New Year — 14 and 15 January, Epiphany, St. Sava
— 27 January, First Serb Uprising — 14 February, Easter Holidays: Good Friday — one
day and Easter — two days, May Day — Labour Day — one day, Whitsuntide — two days,
St. Vitus's Day - 28 June.

The citizens of the Republika Srpska are entitled to take three days to observe their
holidays on the days of their religious holidays.

44. The Law on Holidays in Republika Srpska (Official Gazette of the Republika
Srpska no. 103/05), in its relevant part, reads as follows:

Article 13

The Law on Family Patron-Saints’ Days and Church Holidays (Official Gazette of
the Republika Srpska no. 19/92) shall cease to be in force on the date of entry into force
of this Law.

45. The Decision of the Constitutional Court of the Republika Srpska no. U 60/05
(Official Gazette of the Republika Srpska no. 14/06), in its relevant part, reads as follows:

It is hereby established that the procedure of passing and publishing the Law on
Holidays of the Republika Srpska and Law Amending the Law on Territorial Organization
both published in Official Gazette of the Republika Srpska no. 103/05 of 21 November
2005 is not compatible with the Constitution of the Republika Srpska.

46. The Constitution of the Republika Srpska (Official Gazette of the Republika
Srpska, Amended Text no. 21/92).

Article 120 paragraph 5

If the Constitutional Court finds that a law is not compatible with the Constitution
or if other regulation or general act is not compatible with the Constitution or law, the
law, regulation or general act shall cease to be in force on the date of publishing of the
decision of the Constitutional Court.
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VI. Admissibility

47. According to Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, the
Constitutional Court shall have exclusive jurisdiction to decide any dispute that arises
under this Constitution between the Entities or between Bosnia and Herzegovina and an
Entity or Entities, or between institutions of Bosnia and Herzegovina, including but not
limited to whether any provision of the Entity’s Constitution or law is consistent with this
Constitution. Such disputes may be referred inter alia by a member of the Presidency of
Bosnia and Herzegovina.

48. Taking into account that a part of the applicant’s request was resolved by Partial
Decision I, the Constitutional Court, in this Decision, shall deal with the review of
conformity of Article 1 of the Constitutional Law on the Flag, Coat of Arms and Anthem of
the Republika Srpska and Articles 1 and 2 of the Law on Family Patron-Saints’ Days and
Church Holidays in Republika Srpska with the Constitution of Bosnia and Herzegovina.

49. The applicant was a member of the Presidency of Bosnia and Herzegovina at the time
of filing this request, and therefore he is authorized to file a request in question based on
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina.

50. Inits Partial Decision I, the Constitutional Court did not deliberate on the admissibility
of request in relation to the challenged provisions that are the subject of review in this
decision. However, in a part of its Partial Decision I dealing with the admissibility of
the case, the Constitutional Court dismissed as ill-founded the objections of the National
Assembly by which the admissibility of the request in question was challenged. Given that
all the objections were relating to the request as a whole and not only to the provisions
whose constitutionality the Constitutional Court was reviewing in its Partial Decision I,
the Constitutional Court, in this part relating to the objections of the National Assembly
on the admissibility of the request, makes a reference to paragraphs 104, 105 and 106 of
its Partial Decision I.

51. As for the proposal of the National Assembly to terminate the proceedings for review
of constitutionality of Articles 1 and 2 of the Law on Family Patron-Saints’ Days and
Church Holidays of Republika Srpska, the Constitutional Court established that on 28
November 2005 the Law on Holidays of Republika Srpska entered into force, which, in
its Article 13, provides that the Law on Family Patron-Saints’ Days and Church Holidays
(Official Gazette of the Republika Srpska no. 19/92) shall cease to be in force on the date
of entry into force of this Law. However, the Constitutional Court of Republika Srpska, in
its decision no. U 60/05 of 31 January 2006, established that the procedure under which
the said law had been adopted and published was not in accordance with the Constitution
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of Republika Srpska. That decision was published in the Official Gazette of Republika
Srpska no. 14/06 of 20 February 2006. Article 120 paragraph 5 of the Constitution of
Republika Srpska provides that when the Constitutional Court assesses that a law is not in
accordance with the Constitution, or that another regulation or general enactment is not in
accordance with the Constitution or law, such law, regulation or general enactment shall
cease to be effective on the day of the publication of the Constitutional Court’s decision.
Therefore, the Law on Holidays of the Republika Srpska (Official Gazette of the Republika
Srpska no. 103/05) ceased to be in effect on 20 February 2006. Accordingly, the provision
stipulating that the Law on Family Patron-Saints’ Days and Church Holidays shall cease
to be in force by the entry into force of the Law on Holidays of Republika Srpska ceased to
be in force. The Constitutional Court therefore concludes that the Law on Family Patron-
Saints’ Days and Church Holidays (Official Gazette of the Republika Srpska no. 19/92),
which is the subject of this part of the request, is still in force and applicable in Republika
Srpska. Taking into account the aforesaid, the Constitutional Court dismissed the request
of the National Assembly to terminate the proceedings for review of the Law on Family
Patron-Saints’ Days and Church Holidays since the requirements for termination of the
proceedings under Article 65 of the Rules of the Constitutional Court have not been met.

52. In view of the provisions of Article VI(3)(a) of the Constitution of Bosnia and
Herzegovina and Article 17(1) of the Rules of the Constitutional Court, the Constitutional
Court has established that the request is admissible and that there is no formal reason
under Article 17(1) of the Rules of the Constitutional Court that would render the request
inadmissible.

VIII. Merits

53. The Constitutional Court shall review whether Article 1 of the Constitutional Law
on the Flag, Coat of Arms and Anthem of the Republika Srpska and Articles 1 and 2
of the Law on Family Patron-Saints’ Days and Church Holidays of Republika Srpska
are in conformity with Article 1I(4) of the Constitution of Bosnia and Herzegovina in
conjunction with Articles 1.1 and 2 a) and c) of the International Convention on Elimination
of All Forms of Racial Discrimination under Annex I to the Constitution of Bosnia and
Herzegovina.

54. In its Partial Decision I the Constitutional Court elaborated in detail the term
»discrimination” with a special reference to the issue of discrimination within the ambit of
Article 11(4) of the Constitution of Bosnia and Herzegovina and International Convention
on Elimination of All Forms of Racial Discrimination. It also emphasized that under Article
II(1) and I1(6) the Entities have a clear positive obligation to amend or put out of force
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the laws and regulations which are incompatible with the provisions of the Constitution
of Bosnia and Herzegovina, Constitutions of the Entities and general rules of international
law, which form an integral part of the Constitution of Bosnia and Herzegovina. Taking
into account the fact that the above argumentation is relevant to this Decision as well, the
Constitutional Court makes reference to paragraphs 109-113 of Partial Decision I.

55. In this decision, as in its Partial Decision I (paragraph 113) the Constitutional Court,
points to the importance of symbols in fostering and preservation of tradition, culture
and distinctive characteristics of every people. Given that the symbols represent the
achievements, hopes and ideals of a state, they have to be respected by all its citizens,
in this specific case by the citizens of Entities. In order to be seen in that way by all
the citizens of Entities in Bosnia and Herzegovina, the flag of the Republika Srpska
must be the symbol of all of its citizens and the holidays celebrated in the Republika
Srpska must be regulated in such a way that none of the constituent peoples is treated in
a preferential manner. The question which the Constitutional Court must answer in the
further elaboration of its decision is whether the flag of Republika Srpska represents all
the citizens of Entities and whether the manner in which the holidays in the Republika
Srpska are defined by law is preferential with respect to any of the constituent peoples
when compared with two other peoples.

56. The Constitutional Law on the Flag, Coat of Arms and Anthem of the Republika
Srpska and the Law on Family Patron-Saints’ Days and Church Holidays were passed in
a political and chronological context preceding the Decision on the ,,constituent peoples”
adopted by the Constitutional Court in case no. U 5/98, and before the amendments to
the Entity Constitutions were passed on the basis of that Decision, which established
the mechanisms for equal participation in decision-making procedures in the field of
legislation of all three constituent peoples in both Entities as well as the mechanisms for
the protection of their vital national interests. The Constitutional Court placed emphasis
on that argument in its Partial Decision I.

57. As to the issue of possible identification of all citizens of Republika Srpska with
the challenged symbols, the Constitutional Court reiterates that the challenged laws of
the Republika Srpska were passed at the time of war in Bosnia and Herzegovina, when
Republika Srpska, according to the then applicable Article 1 of the Constitution of the
Republika Srpska, was the ,,State of Serb people and of all its citizens”.

58. In its Partial Decision I, whereby it was found that the coat of arms and flag of the
Federation of Bosnia and Herzegovina and the coat of arms and anthem of the Republika
Srpska were unconstitutional, the Constitutional Court took into account the fact that
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the challenged symbols had been used during the war in Bosnia and Herzegovina thus
it was questionable whether all citizens of Bosnia and Herzegovina could identify with
such symbols, all the more so since Serbs in the Federation of Bosnia and Herzegovina
and Bosniacs and Croats in Republika Srpska were not given the opportunity, during
the procedure of passing the challenged laws, to raise those issues and to take position
as to whether they could identify with such symbols. Taking into account that the flag
of the Republika Srpska is defined by the Law whose Articles 2 and 3 were declared
unconstitutional by the Constitutional Court, it is indisputable that the aforementioned
argument is applicable to this Decision as well. The same argument may apply to the Law
on Family Patron-Saints’ Days and Church Holidays given the time when it was adopted.

59. The Constitutional Court found it necessary to point, in this decision as well, to
the General Recommendation of the United Nations Committee on the Elimination of
Racial Discrimination: ,,In order to respect fully the rights of all peoples within a State,
Governments are again called upon to adhere to and implement fully the international
human rights instruments and in particular the International Convention on the Elimination
of All Forms of Racial Discrimination. Concern for the protection of individual rights
without discrimination on racial, ethnic, tribal, religious or other grounds must guide the
policies of the Governments. In accordance with Article 2 of the International Convention
on the Elimination of All Forms of Racial Discrimination and other relevant international
documents, Governments should be sensitive towards the rights of persons belonging to
ethnic groups, particularly their rights to lead lives of dignity, to preserve their culture, to
share equitably in the fruits of national growth and to play their part in the Government of
the country of which they are citizens” (General Recommendation of the United Nations
Committee on the Elimination of Racial Discrimination, 48" session (1996)).

As to Article 1 of the Constitutional Law on the Flag,
Coat of Arms and Anthem of the Republika Srpska

60. The applicant alleges that the flag of the Republika Srpska has all features of the flags
of, respectively, the Principality of Serbia of 1878 and the Kingdom of Serbia of 1882 and
that therefore it is about a symbol which is deeply-rooted in the historical past of the Serb
people.

61. The National Assembly challenged the view according to which the flag as a symbol
of the Republika Srpska is rooted exclusively in the past of the Serb people. The National
Assembly argued that such a view was not well founded. It substantiated its argument
by alleging that the three colours, i.e. red, blue and white, portrayed on the flag of the
Republika Srpska are so-called Pan-Slavic colours and that those colours are also displayed
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on the Croatian flag albeit in a different arrangement. Red and white are heraldic colours
of the Croat and the Serb people and they cannot be challengeable as such, whereas the
colour red was on the flag of the Socialist Republic of Bosnia and Herzegovina from
1946 until the dissolution of Yugoslavia. The National Assembly has drawn a conclusion
from the aforesaid that none of the colours from the flag can be challengeable as such
and that the arrangement of colours cannot be associated with discrimination, but rather
with aesthetic feelings, and aesthetic feeling is not a constitutional category. Taking into
account that all constituent peoples in Bosnia and Herzegovina are of Slavic origin,
the National Assembly argued that the colours themselves could not be the subject of a
constitutional dispute and that their arrangement represents an aesthetic category rather
than a constitutional matter. One of the assumptions is that ,,the applicant does not mind
either the colours or their arrangement but he would just like to see a specific symbol on
the flag as is the case with the flag of the Federation of Bosnia and Herzegovina. As the
flag of the Republika Srpska contains no symbols and the flag of the Republika Srpska
should not be compared to the ranking and commanding flags and standards, an absence
of something cannot be regarded as evidence for the claim of discrimination if the latter
does not represent either of two constituent peoples. Hence, the Bosniac people, in the
spirit of the applicant’s initiative, are free to identify themselves with one of the colours
on the present flag of the Republika Srpska”.

62. The Constitutional Court finds that it can accept as well founded the National
Assembly’s arguments that the flag of the Republika Srpska, as defined in Article 1 of the
Constitutional Law on the Flag, Coat of Arms and Anthem of the Republika Srpska, does
not represent only the Serb people in the Republika Srpska as the colours displayed on
that flag are Pan-Slavic colours which are related to the history of all the Slavic peoples,
including the constituent peoples of Bosnia and Herzegovina. The Constitutional Court
recalls that the flag of the Republika Srpska and the flag of Serbia are not identical as the
flag of Serbia, unlike the flag of Republika Srpska, also contains a coat of arms. Moreover,
the fact, which was stated in the applicant’s request, that the flag was used during the
war and that war was waged under that symbol, does not mean per se that the colors on
the flag and their arrangement are unconstitutional. The Constitutional Court therefore
concludes that Article 1 of the Constitutional Law on the Flag, Coat of Arms and Anthem
of the Republika Srpska is in conformity with Article 11(4) of the Constitution of Bosnia
and Herzegovina in conjunction with Article 1.1. and Article 2. a), b), c), d) and e) of
the International Convention on the Elimination of All Forms of Racial Discrimination
under in Annex [ to the Constitution of Bosnia and Herzegovina. Taking into account
the aforesaid, the Constitutional Court cannot accept the applicant’s allegations that the
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Republika Srpska failed to fulfill its positive obligations under Article I1I(1) and I1(6) of
the Constitution of Bosnia and Herzegovina by failing to change the above Article. Taking
into account the above conclusion, the Constitutional Court find it must dismiss the
applicant’s allegations that other constituent peoples, when compared to the Serb people,
are discriminated against in enjoyment of their right to return under Article 1I(5) of the
Constitution of Bosnia and Herzegovina, as ill-founded.

As to Articles 1 and 2 of the Law on the Family
Patron-Saints’ Days and Church Holidays of the Republika Srpska

63. The National Assembly, challenging the allegations of the applicant, alleges inter alia
that Article 2 para 2 of the aforementioned Law grants all citizens of the Republika Srpska
a right on their own choice to celebrate three days per year on the date of their religious
holidays without discrimination on any grounds. The National Assembly holds that if
one would gather from this Law different effects for constituent peoples, this differential
treatment has reasonable and justifiable grounds, ,,not to mention in this context that
Republika Srpska remains in any event — whether one likes it or not — symbolically, a
mother Entity for the Serbs”.

64. Itis indisputable that the challenged provisions of Article 2 paragraph 2 of the Law in
question give a possibility to the citizens of the Republika Srpska to have three days off on
the days of their religious holidays without discrimination on any ground. However, the
holidays in question, as established by the challenged provisions of the above stated Law,
are almost exclusively orthodox religious holidays and holidays related to the historical
past of the Serb people alone. These days in are days off work in the Republika Srpska
and as such are celebrated throughout the Entity and in all public institutions and were
imposed, from the position of the authorities, on all citizens of the Republika Srpska that
do not belong to Serb people and Orthodox religion. Therefore, these holidays have the
character of Entity holidays and not religious holidays, while at the same time, religious
and national holidays of the Bosniac and Croat people and other citizens of the Republika
Srpska on the territory of the Entity are working days and do not have the same Entity
holiday status as the holidays of the Serb people of the Orthodox religion.

65. The principle of the collective equality of the constituent peoples, as already
stated in this decision, arises from the designation of the Bosniac, Croats and Serbs as
constituent peoples and prohibits any special privileges for one or two of those peoples,
any domination in the authority and any ethnic homogenization through segregation based
on territorial separation.
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66. The Constitutional Court recalls that Article 2.c) of the International Convention
on the Elimination of All Forms of Racial Discrimination, provides the obligation of the
Member States that each State Party shall take effective measures to review governmental,
national and local policies, and to amend, rescind or nullify any laws and regulations
which have the effect of creating or perpetuating racial discrimination wherever it exists.

67. The National Assembly stated that holidays represent a legitimate means of
preserving the tradition and identity of the Serb people. The Constitutional Court finds that
the Serb people in the Republika Srpska has the legitimate right to preserve its tradition
and identity through legislative mechanisms but equal rights must be given to the other
constituent peoples in the Republika Srpska and other citizens of the Republika Srpska.
The Constitutional Court further holds that it cannot consider as reasonable and justified a
privileged position for the Serbs in Republika Srpska in the preservation of their tradition
and identity on account of their belief that the Entity in a symbolic way is the mother of
the Serbs. The Serbs are but one of three constituent peoples of that Entity, and enjoy
rights and fulfill obligations under the same conditions and in the same manner as the
two other constituent peoples and other citizens in Republika Srpska as provided for in
the Constitution of Bosnia and Herzegovina and Constitution of the Republika Srpska.
Therefore, the National Assembly’s allegation that depriving citizens of the existing
symbols would lead to the destruction of their identity is unfounded as the Constitutional
Court has concluded that the existing symbols in the Republika Srpska do not represent
all citizens of the Republika Srpska but the Serb people only.

68. The Constitutional Court holds that the holidays provided for in the challenged
provisions of the law in question only exalt the history, tradition, customs and religious
and national identity of the Serbs and that at the same time such values are imposed on
the members of other constituent peoples, other citizens and Others on the territory of
the Republika Srpska. These means of preserving the tradition and identity of the Serb
people are not proportional to the aim sought to be achieved. Taking into account that
Republika Srpska has the obligation to revoke, i.e. annul every law and every regulation
with the aim of introducing racial discrimination or making it permanent where it exists,
the Constitutional Court concludes that Articles 1 and 2 of the Law on Family Patron-
Saints” Days and Church Holidays of the Republika Srpska are not in conformity with
the constitutional principle of equality of the constituent peoples, citizens and Others in
Bosnia and Herzegovina, are discriminating and therefore are in inconformity with Article
II(4) of the Constitution of Bosnia and Herzegovina in conjunction with Article 1.1 and
Article 2. a) and c) of the International Convention for Elimination of all Forms of Racial
Discrimination under Annex I to the Constitution of Bosnia and Herzegovina.
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Other allegations

69. In view of the conclusion of the Constitutional Court with respect to the alleged
violation of Article 11(4) of the Constitution of Bosnia and Herzegovina in conjunction
with Articles 1.1 and 2 (a) and (c) of the International Convention for Elimination of
All Forms of Racial Discrimination under Annex I to the Constitution of Bosnia and
Herzegovina, the Constitutional Court holds that it is not necessary to examine other
allegations set forth in the request.

VIII. Conclusion

70. The Constitutional Court concludes that Articles 1 and 2 of the Law on the Family
Patron-Saints’ Days and Church Holidays of the Republika Srpska (Official Gazette of
the Republika Srpska no. 19/92) are not in conformity with the constitutional principle of
equality of the constituent peoples, citizens and Others, have discriminating character and
are not in conformity with Article I1(4) of the Constitution of Bosnia and Herzegovina
in conjunction with Articles 1.1 and 2 (a) and (c) of the International Convention for
Elimination of All Forms of Racial Discrimination under Annex I to the Constitution of
Bosnia and Herzegovina. The challenged provisions of the Law on the Family Patron-
Saints’ Days and Church Holidays include the holidays which only reflect and exalt the
Serb history, tradition, customs and religious and national identity, while the same values
are imposed on the members of other constituent peoples, other citizens and Others on
the territory of the Republika Srpska. The Constitutional Court emphasizes that the Serb
people in Republika Srpska has the legitimate right to preserve its tradition and identity
through legislative mechanisms, but an equal right must be given to other constituent
peoples of the Republika Srpska and to other citizens of the Republika Srpska.

71. The Constitutional Court holds that Article 1 of the Constitutional Law on the Flag,
Coat of Arms and Anthem of the Republika Srpska (Official Gazette of the Republika
Srpska no. 19/92) is in conformity with Article I1(4) of the Constitution of Bosnia and
Herzegovina in conjunction with Articles 1.1 and 2 (a) and (c) of the International
Convention for Elimination of All Forms of Racial Discrimination under Annex I to the
Constitution of Bosnia and Herzegovina. The Constitutional Court cannot accept the
applicant’s allegations that Republika Srpska failed to meet its positive obligations under
Article II(1) and II(6) of the Constitution of Bosnia and Herzegovina by failing to change
the challenged Article. Taking into account the above conclusion, the Constitutional Court
considers that the applicant’s allegations that other constituent peoples, when compared
to the Serb people, are discriminated against in enjoyment of their right to return under
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Article II(5) of the Constitution of Bosnia and Herzegovina are to be dismissed as ill-
founded. The Constitutional Court finds it can accept the National Assembly’s argument
that the flag of the Republika Srpska, as defined in Article 1 of the Constitutional Law on
the Flag, Coat of Arms and Anthem of the Republika Srpska, does not represent only the
Serb people in the Republika Srpska as the colours displayed on that flag are Pan-Slavic
colours which are specific for the history of the Slavic peoples, including the constituent
peoples of Bosnia and Herzegovina. The Constitutional Court recalls that the flag of the
Republika Srpska and flag of Serbia are not identical as the flag of Serbia, unlike the flag
of Republika Srpska, contains a coat of arms. Moreover, the fact, which was stated in the
applicant’s request, that the flag was used during the war and that war was waged under
that symbol, does not mean per se that the colors on the flag and their arrangement are
unconstitutional.

72. Pursuant to Article 61(1), (2) and (3) and Articles 62 and 63(4) of the Rules of the
Constitutional Court, the Constitutional Court decided as set out in the enacting clause.
Serparate Dissenting Opinion of Judges Feldman and Grewe shall make annex to this
Decision.

73. According to Article VI(4) of the Constitution of Bosnia and Herzegovina, the
decisions of the Constitutional Court shall be final and binding.

Hatidza Hadziosmanovié¢
President
Constitutional Court of Bosnia and Herzegovina
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SEPARATE DISSENTING OPINION OF JUDGES
FELDMAN AND GREWE

1. We write this separate opinion to record our reservations in relation to the decision
of the Constitutional Court in the Second Partial Decision in Case no. U 4/04. In this
decision, the Constitutional Court holds that Article 1 of the Constitutional Law on the
Flag, Coat of Arms and Anthem of the Republika Srpska (Official Gazette of Republika
Srpska no. 19/92), hereafter ‘Law on the Flag’, is in conformity with the prohibition on
discrimination in Article I1.4 of the Constitution of Bosnia and Herzegovina and Articles
1.1 and 2.a) and c) of the International Convention on the Elimination of All Forms of
Discrimination referred to in Annex I to the Constitution of Bosnia and Herzegovina.
The Constitutional Court also holds that Articles 1 and 2 of the Law on the Family
Patron-Saints’ Days and Church Holidays of the Republika Srpska, (Official Gazette of
Republika Srpska no. 19/92), hereafter ‘Law on Family Patron-Saints’ Days’), is not in
conformity with the same provisions of the Constitution of Bosnia and Herzegovina and
the International Convention.

2. We have no disagreement with the decision of the Constitutional Court in relation to
the Law on Family Patron-Saints’ Days. Our reservation relates to the part of the decision
concerning the Law on the Flag.

3. In its decision in this case, the Constitutional Court holds that the design of the flag
prescribed by Article 1 of the Law on the Flag is not discriminatory because the colours
are pan-Slavic colours, so all constituent peoples in the Republika Srpska, being of Slavic
origin, can identify with it. The design of the flag is not identical with that of Serbia. Most
significantly, the Court concludes that the fact that the war of 1992-1995 was waged under
the symbol does not per se make it unconstitutional, and the positive obligations of the
Republika Srpska to prevent discrimination did not require the National Assembly of the
Republika Srpska to change the Law on the Flag so as to adopt a new design.

4. We have found this an immensely difficult case, and after much heart-searching
and after carefully considering the arguments we have the misfortune to have reached a
different conclusion from that of the majority.

5. There is no doubt that the colours of the flag—red, blue and white—are pan-Slavic
colours, as other flags in the region demonstrate. It does not discriminate directly between
the constituent peoples. However, it does not seem to us to follow that the effect of the
flag is entirely non-discriminatory. A legal rule, such as that prescribing the appearance of
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a flag, may appear to treat different peoples equally, yet have a discriminatory effect if in
the prevailing circumstances it has a different impact on different peoples. The differential
effect of an apparently neutral rule by reason of the circumstances of the people to whom
it applies is sometimes called ‘indirect discrimination’.

6. Is the flag’s design prescribed in Article 1 of the Law on the Flag of this kind? After
considerable hesitation, and after giving great weight to the views of those judges who have
formed a different view, we have concluded that it does give rise to indirect discrimination.
The design has different meanings for people and affects people and peoples differently,
depending on their different experiences during the war of 1992-1995. The symbolic and
psychological effects of the design cannot be separated from people’s memories of the
circumstances in which the flag was used at that time.

7.  We are particularly influenced by two factors which seem to us to make it inevitable
that the flag of the Republika Srpska will have a different impact on different peoples, and
a seriously detrimental effect on some of them.

8. First, the Law on the Flag, and the design for the flag prescribed by it, were put in place
by the National Assembly of the Republika Srpska in 1992 after the Republika Srpska was
established to enable Serbs in the territory of the former Republic of Bosnia-Herzegovina
to separate themselves from the claims of the Bosniac and Croat leaders of the Republic
to establish Bosnia and Herzegovina as a sovereign State independent of the Socialist
Federative Republic of Yugoslavia. The flag of the Republika Srpska can therefore be
seen from the perspective of Bosniacs and Croats as a symbol of the separation of the
Serb people from the Bosniac and Croat peoples in Bosnia and Herzegovina. It is also, of
course, a symbol of the opposition of the Serb people’s leaders to the establishment of an
independent sovereign State of Bosnia and Herzegovina. This in itself would be likely to
lead the constituent peoples to view the significance of the design of the flag differently.
One can understand that the Serb people would see it as a symbol of solidarity of Slav
peoples, while the Bosniac and Croat peoples would see it as a symbol of opposition to the
existence of the State of Bosnia and Herzegovina.

9. Secondly, as is now widely acknowledged, atrocities were committed during the war
of 1992-1995. They were committed by all parties. In our view, however, it is significant
for the purposes of this case that many Bosniacs and Croats suffered greatly at the hands
of Serb military personnel who operated under the flag of the Republika Srpska, and wore
uniforms which incorporated the design and colours of the flag, typically on the caps and
sleeves. For the Bosniac and Croat peoples, therefore, it would be surprising if the flag
were to be regarded as one with which they could comfortably identify.
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10. The meaning of the design of the flag cannot be divorced from the emotions,
perceptions and memories of those who see it in use on a day-to-day basis. The different
constituent peoples understandably bring different emotions, perceptions and memories
to the task of interpreting the meaning of the flag. When the emotions, perceptions and
memories of the Bosniac and Croat peoples are as strong and as traumatic as those likely
to be associated with this particular flag, it seems to us that one can sensibly speak of the
flag and the Law having an indirectly discriminatory effect.

11. A further question then arises. Can the differential impact of the flag on the different
constituent peoples be justified? Any such justification would have to show that there
was an objective and rational justification for the differential effect, and that it was
proportionate to a legitimate aim, in the sense that the differential effect was no greater
than necessary to achieve the legitimate aim.

12. The National Assembly of the Republika Srpska advanced few arguments to the
Constitutional Court in relation to the issue of justification, since it put at the forefront of
its submissions the argument that the flag does not discriminate at all. Nevertheless, we
would be prepared to accept that it is a legitimate aim for a flag to reflect the historical
political ideals of the Serb people. But we are not persuaded that the use of the design
is proportionate to that end, bearing in mind the emotional reaction which the flag is
likely to produce among non-Serbs and the fact that it would have been easy to design a
different flag after the coming into force of the Constitution of Bosnia and Herzegovina.
For example, the order of colours could have been changed, or the shape of the flag varied,
or other colours or symbols added to reflect the fact that the Bosniacs and Croats are also
constituent peoples.

13. We conclude that the National Assembly of the Republika Srpska had a positive
obligation under Article 1I(4) of the Constitution of Bosnia and Herzegovina to take
reasonable steps within a reasonable time to make such changes to Article 1 of the Law on
the Flag as would have been sufficient to diminish the detrimental impact of the design on
the emotions and psychology of members of the Bosniac and Croat peoples. The National
Assembly did not violate its positive obligation by failing to take action immediately
after the Constitution of Bosnia and Herzegovina came into force in December 1995.
However, once the Constitutional Court had established, in the Constituent Peoples Case
No U 5/98, that the Bosniac, Croat and Serb peoples are constituent peoples throughout
the territory of Bosnia and Herzegovina and are entitled to benefit from a principle of
collective equality throughout the territory, the institutions of both Entities should have
taken steps to remove symbols, as well as names, having a discriminatory effect on one
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or more of the constituent peoples. More than six years after that decision was published,
the flag remains unchanged.

14. For these reasons we found ourselves unable to share the view of the majority on this
point. While being very conscious of our temerity in differing on a matter on which local
feelings are closely engaged from Judges who are far more familiar than we are with the
ethos and feelings of citizens of the country, we feel driven to record our dissent, with the
greatest respect to those who hold another view.
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The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 59(2)(3), Article
63(5) and (6) and Article 74(6) of the Rules of the Constitutional Court of Bosnia and
Herzegovina (Official Gazette of Bosnia and Herzegovina no. 60/05), in Plenary and
composed of the following judges:

Ms. Hatidza Hadziosmanovié, President
Mr. David Feldman, Vice-President

Mr. Miodrag Simovi¢, Vice-President
Ms. Valerija Gali¢, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadic¢,

Ms. Constance Grewe,

In case U 4/04, adopted at its session held on 27 January 2007 the following

RULING

It is hereby established that the Parliament of the Federation of Bosnia
and Herzegovina and National Assembly of Republika Srpska failed to
enforce the Partial Decision of the Constitutional Court of Bosnia and
Herzegovina no. U 4/04 of 31 March 2006, within a given time limit of six
months from the date it was published in Official Gazette of Bosnia and
Herzegovina.

Itis hereby established that Articles 1 and 2 of the Law on Coat of Arms
and the Flag of the Federation of Bosnia and Herzegovina (Official Gazette
of Federation of Bosnia and Herzegovina nos. 21/96 and 26/96) and Articles
2 and 3 of the Constitutional Law on Flag, Coat of Arms and Anthem of the
Republika Srpska (Official Gazette of Republika Srpska no. 19/92), shall be
rendered ineffective.

These provisions shall be rendered ineffective as of the date following the
publishing date of this Ruling in Official Gazette of Bosnia and Herzegovina.
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Pursuant to Article 74(6) of the Rules of the Constitutional Court of
Bosnia and Herzegovina, this Ruling shall be remitted to the Prosecutor’s
Office of Bosnia and Herzegovina.

This Ruling shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

1. By its Partial Decision no. U 4/04 of 31 March 2006, the Constitutional Court of
Bosnia and Herzegovina (hereinafter: Constitutional Court) established, inter alia, that
Articles 1 and 2 of the Law on the Coat of Arms and Flag of the Federation of Bosnia and
Herzegovina (Official Gazette of Federation of BiH nos. 21/96 and 26/96) and Articles
2 and 3 of the Constitutional Law on Flag, Coat of Arms and Anthem of Republika
Srpska (Official Gazette of RS no. 19/92) are not in compliance with Article 11(4) of the
Constitution of Bosnia and Herzegovina in conjunction with Articles 1.1 and Article
2(a) and (c) of the International Convention on the Elimination of All Forms of Racial
Discrimination referred to in Annex I to the Constitution of Bosnia and Herzegovina.

2. Pursuant to Article 63(4) of the Rules of the Constitutional Court, the Parliament
of the Federation of Bosnia and Herzegovina and the National Assembly of Republika
Srpska were ordered to bring Articles 1 and 2 of the Law on the Coat of Arms and Flag
of the Federation of Bosnia and Herzegovina and Articles 2 and 3 of the Constitutional
Law on the Flag, Coat of Arms and Anthem of the Republika Srpska into line with the
Constitution of Bosnia and Herzegovina within six months as from the publishing date of
this Decision in the Official Gazette of Bosnia and Herzegovina. The Constitutional Court
submitted this Decision to the Parliament of the Federation of Bosnia and Herzegovina
and National Assembly of the Republika Srpska for enforcement and ordered them to
inform the Constitutional Court on the measures taken to enforce this Decision within the
time-limit referred to in the preceding paragraph.

3. This Decision was published in Official Gazette of Bosnia and Herzegovina no. 47/06
of 20 June 2006. The time limit of six months for bringing these provisions into line with
the Constitution of Bosnia and Herzegovina started running as from that date.

4. The Constitutional Court concludes that the time limit for enforcement of Decision
no. U 4/04 of 31 March 2006 has run out on 20 December 2006.
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5. The Parliament of the Federation of Bosnia and Herzegovina and National Assembly
of Republika Srpska in their letters no. 01-02-413/04 of 8 January 2007 and no. 01-52/07
of 12 January 2007 respectively, informed the Constitutional Court that they failed to act
pursuant to its order to bring these provisions into line with the Constitution of Bosnia and
Herzegovina.

6. Pursuant to Article 63(2) to (4) of the Rules of the Constitutional Court, in a
decision establishing inconformity of the provisions with the Constitution of Bosnia and
Herzegovina, the Constitutional Court may grant a time-limit for harmonization, which
shall not exceed six months and if the inconformity is not removed within a given time
limit, it shall establish with its decision those provisions as no longer in force as of the date
of publishing that decision in Official Gazette of Bosnia and Herzegovina.

7. In its decision no. U 4/04 of 31 March 2006, the Constitutional Court ordered the
manner and time limit for enforcement of the decision. Pursuant to Article VI(4) of the
Constitution of Bosnia and Herzegovina, decisions of the Constitutional Court shall
be binding and final. Also, pursuant to Article 74(1) of the Rules of the Constitutional
Court, final and binding decisions shall be respected by every physical and legal person.
In addition, paragraph 2 of same Article stipulates that all bodies shall be obligated to
enforce the decisions of the Constitutional Court within their competences established by
the Constitution and law.

8.  Havingregard to the above and pursuant to Article 74(6) of its Rules, the Constitutional
Court established that the Parliament of the Federation of Bosnia and Herzegovina and
National Assembly of Republika Srpska failed to enforce final and binding decision of the
Constitutional Court no. U 4/04 of 31 March 2006.

9. Constitutional Court also reminds of its obligation to ,,uphold this Constitution” and
finds that considering the optional character of symbols of the Entities and an option to
use the symbols of the state of Bosnia and Herzegovina instead, the fact that challenged
provisions of these laws shall be rendered ineffective, will not result in a legal gap or
interfere with functioning of the entities and state of Bosnia and Herzegovina. Thus,
the Constitutional Court finds that, while not undertaking the legislator’s role, it is not
necessary by way of a separate decision to provisionally replace the Entities’ symbols
which in accordance with this decision shall be rendered ineffective.

10. Pursuant to Article 74(6) of the Rules of the Constitutional Court, this Ruling shall
be remitted to the Prosecutor’s Office of Bosnia and Herzegovina.
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11. Pursuant to Article 74(6) of its Rules the Constitutional Court decided as set out in
the enacting clause of this Decision.

12. Pursuant Article VI (4) of the Constitution of Bosnia and Herzegovina, the decisions

of the Constitutional Court shall be final and binding.

Hatidza Hadziosmanovié¢
President
Constitutional Court of Bosnia and Herzegovina
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DECISION
ON MERITS

Request of Mr. Borislav Paravac, Member of
the Presidency of Bosnia and Herzegovina, for a
review of consistency of the provisions of Article
5(2) and (6), Article 7(2), Article 46(3) and Article
51(2), (4) and (5) of the Law Establishing the
Company for the Transmission of Electric Power
in BiH with the provisions of Article III(5)(b)
and I1(3)(e) and (k) of the Constitution of Bosnia
and Herzegovina and Article 6 of the European
Convention for the Protection of Fundamental
Rights and Freedoms and Article 1 of Protocol
No. 1 to the European Convention

Decision of 26 May 2006






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2), Article
61(1) and (3) of the Rules of the Constitutional Court of Bosnia and Herzegovina (Official
Gazette of Bosnia and Herzegovina no. 60/05), in Plenary and composed of the following
judges:

Mr. Mato Tadié, President,

Mr. Tudor Pantiru, Vice-President

Mr. Miodrag Simovié, Vice-President

Ms. Hatidza Hadziosmanovi¢, Vice-President

Mr. David Feldman,

Ms. Valerija Galié,

Mr. Jovo Rosié,

Ms. Constance Grewe,

Ms. Seada Palavric,

Having deliberated on the request of Mr. Borislav Paravac, Member of the
Presidency of Bosnia and Herzegovina, in case no. U 17/05, at its session held on 26
May 2006, adopted the following

DECISION ON ADMISSIBILITY AND MERITS

The request of Mr. Borislav Paravac, Member of the Presidency of
Bosnia and Herzegovina, is dismissed as ill-founded.

It is established that the provisions of Article 5(2) and (6), Article 7(2),
Article 46(3) and Article 51(2), (4) and (5) of the Law Establishing the
Company for the Transmission of Electric Power in BiH (Official Gazette
of BiH no. 35/04) are in conformity with the Constitution of Bosnia and
Herzegovina.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.
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Reasoning
I. Introduction

1. On 9 November 2005, Mr. Borislav Paravac, Member of the Presidency of Bosnia
and Herzegovina (,,the applicant™), filed a request with the Constitutional Court of Bosnia
and Herzegovina (,,the Constitutional Court”) for review of consistency of the provisions
of Article 5(2) and (6), Article 7(2), Article 46(3) and Article 51(2), (4) and (5) of the Law
Establishing the Company for the Transmission of Electric Power in BiH (Official Gazette
of BiH no. 35/04 - ,the relevant Law”) with the provisions of Article ITI(5)(b) and II(3)
(e) and (k) of the Constitution of Bosnia and Herzegovina and Article 6 of the European
Convention for the Protection of Fundamental Rights and Freedoms (,.the European
Convention”) and Article 1 of Protocol No. 1 to the European Convention. The applicant
requested that the Constitutional Court issue an interim measure and ,,defer, pending the
adoption of a final decision, the application of the contested provisions in order to prevent
any new damaging consequences”.

II. Procedure before the Constitutional Court

2. Pursuant to Article 22(1) of the Rules of the Constitutional Court, the House of
Peoples and the House of Representatives of the Parliamentary Assembly were requested
on 26 January 2006 to submit their replies to the request.

3. No replies to the request have been submitted.

4. The Constitutional Court adopted decision U 17/05 on 22 November 2005, whereby
it dismissed the request for adoption of interim measure as ill-founded.

5. Pursuant to Article 93 of the Rules of the Constitutional Court, Judge Seada Palavri¢
shall not take part in the work and the decision-making process relating to this case.

III. Request
a) Statements from the request
6. In his request for review of the constitutionality, the applicant states the following:

,On 2 June 2003, the Prime Minister of the RS Government and of the FBiH
Government concluded on the basis of a Decision on the Status of State-Owned Capital
in Buildings, Facilities and Devices for Power Transmission of the RS Government
(RS Official Gazette no. 80/02), an Agreement on a Transmission Company and an
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Independent System Operator (ISO). Item 2 of the Agreement provides that the Entities
will own the Transmission Company proportionally to the relative value of the overall
property, whereas item 4 thereof provides that the Entities’ Prime Ministers will make
nominations proportionally to the owned shares in the Transmission Company and the
Council of Ministers will accept or reject nominations to the Management Boards of the
Transmission Company and of the ISO. The Management Boards shall be responsible
for appointing the Transmission Company’s Directors and of the ISO. Item 7 of the
Agreement provides that ,,if the Management Boards of the Transmission Company or of
the ISO are not established in due time or if they do not act in accordance with the time-
limits set in the transitional provisions of the Law on the Transmission Company and the
Law establishing the ISO, the Independent Members of the Transmission Company and
of the ISO shall have full power to act on behalf of the Management Board, pursuant to
the provisions of the law. On 29 July 2004, the aforementioned Law was enacted and it
entered into force on 6 August 2004. The contested provisions of the Law are inconsistent
with the Agreement on Transmission Company and the Independent System Operator
concluded between the FBiH Prime Minister and the RS Prime Minister on 2 June 2003,
whereby the RS Government gave its approval for the establishment of a company for
transmission of electric power in BiH. The contested provisions are also inconsistent with
Articles I11(3) and III(5)(b) of the Constitution of Bosnia and Herzegovina, which provide
that the Entities shall, within six months following the entry into force of this Constitution,
begin negotiations with a view to include in the responsibilities of the institutions of BiH
other matters, including utilization of energy resources and cooperative economic projects.
Namely, the authority and status of the Independent Member of the Management Board of
the Company for transmission of electric power in BiH vested by the articles of the Law are
in contravention with the approval given in the Agreement; in other words, they have been
extended considerably so that the RS representatives in the management bodies would not
be in a position to decide on management of their property. As the Republika Srpska’s
share in the Company is the ownership of the RS citizens pursuant to the Agreement and
the mentioned Decision of the RS Government, the said provisions of the law violated the
provisions of Articles 11(1), 11(2) and II(3)(k) of the BiH Constitution (right to property)
and Article 1 of Protocol No. 1 to the European Convention. Namely, item 7 of the
aforesaid Agreement vested in the independent member of the Transmission Company
authority of the Management Board, in pursuance of the provisions of the Law that needed
to be observed by the Agreement. However, Article 5 item 2 and Article 51 items 2 and
4 of the Law vested in the Independent Member of the Company’s Management Board
authority of the General Meeting of the Shareholders and of the shareholders. In addition,
Article 51 item 5 of the Law grants absolute immunity to the said Independent Member,
which is contrary to the principles of legal system and positive legislation of Bosnia and

201



Bulletin of the Constitutional Court of Bosnia and Herzegovina, no. 2

Herzegovina. Furthermore, Article 5 item 6, Article 7 item 2 and Article 46 item 3 of the
Law are in contravention with Article 6 of the European Convention and Article 11(3)
(e) of the BiH Constitution. Namely, the said articles endanger the right to a fair trial
because decisions of the independent member of the Company’s Management Board are
not subject to judicial review. As the present case concerns the right to property under
Article II(3)(k) of the BiH Constitution and Article 1 of Protocol No. 1 to the European
Convention, and in connection with Article 6 of the European Convention, there is an
obligation to stipulate a possibility of access to a court”.

IV. Relevant Law

7. The Law Establishing the Company for the Transmission of the Electric Power
in Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina no. 34/04), the
relevant contested provisions read:

Article 5(2) and (6)

(2) This automatic conveyance shall include all assets, liabilities, and ownership
rights over the property, including moveable, immovable, tangible and intangible
property, financial assets, as well as any other right, title, or interest in or to property, that
have been approved by the Management Boards of the three above-named Elektroprivrede
with approval from the Entity Governments for transfer. In accordance with provisions of
this Law, Elektroprivrede in BiH shall form commissions which will complete a proposal
for division and separation of EP assets owned or operated by the three Elektroprivrede
and ZDP of the RS and submit that proposal to the Management Boards of the three
Elektroprivrede. The Elektroprivrede Management Boards shall complete the entire asset
allocation process within sixty (60) days of the effective date of this Law. In the event that
the entire asset allocation approval process has not been completed within the sixty (60)
day timeframe then the Independent Member shall assume exclusive jurisdiction for the
asset allocation decision making process and shall complete said process within thirty (30)
days after his or her appointment under Article 51 (Extraordinary Formation Powers of
Independent Member), or after the expiration of sixty (60) day period. Following transfer,
the transferring Elektroprivrede, and their successors, shall remain jointly and severally
liable with the Company for any liabilities arising from any loans or credits made by an
international financial institution to such Elektroprivrede, directly or indirectly through
the State or Entities, unless otherwise agreed to with each relevant international financial
institution. Only for purposes of this transfer of the subject property, title shall be deemed
good and merchantable.
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(6) The Independent Member may, in his discretion, authorize limited exceptions
to the distribution, generation and ISO property and asset exclusions of this Article in
order to assure maximum efficiency of the transmission power system. The Independent
Member’s decision shall be final until the end of the Transition Period as defined in
Article 50 (Duration of Transition Period). If any dispute arises out of the Independent
Member’s decision concerning allocation of property and assets under this Article,
then the arbitration procedure set forth in Article 49 (Company Registration and Initial
Operations) may be followed.

Article 7(2)

Except as otherwise noted in this paragraph, the SERC, in accordance with its
Jurisdiction as defined in the Act on Transmission, shall have authority to resolve any
disputes arising out of or concerning the implementation of this Law upon petition by
any of the following: the State; an Entity, the ISO; the Company Management Board,
an independent power producer, a power trader; a supplier, or any other person who
is directly connected to or relies upon the transmission system. The SERC decision is
subject to judicial review pursuant to Article 14 of the Law on the Court of Bosnia and
Herzegovina (Official Gazette of Bosnia and Herzegovina no. 29/00.) The Public Parent
State Enterprise Elektroprivreda Republike Srpske, the Public Enterprise Elektroprivreda
Bosne i Hercegovine, and the Elektroprivreda Hrvatske zajednice Herceg-Bosne Mostar,
as well as their generation or distribution successors, may also petition the SERC under
this provision. The SERC shall not have authority to resolve any dispute concerning the
exercise of authorities granted in Article 5 (Forming of the Company) and Article 51
(Extraordinary Formation Powers of Independent Member) of this Law by the Independent
Member:

Article 46(3)

If all three Elektroprivrede do not pay their proportional share of the Invoice for
Costs presented by the Company Management Board within thirty (30) days of submittal,
the dispute shall be referred promptly to the expedited arbitration procedure described
in this Article. This arbitration procedure shall be the exclusive remedy for any dispute
concerning formation costs under this Article

Article 49(3)

If any dispute arises out of the Independent Member’s decision concerning allocation
of property and assets under Article 5 (Forming of the Company), the dispute shall be
addressed by filing an application for arbitration under this Article after the Transition
Period. This arbitration procedure shall be the exclusive, final, and binding remedy for
any disputes arising out of the Independent Member’s decision concerning allocation of
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assets under this Article, and there shall be no right of judicial appeal from the arbitration
decision.

Article 51(2), (4) and (35)

(2) Throughout the remainder of the transition period under Article 50 (Duration
of Transition Period), the Independent Member shall exercise all Management Board
authorities and powers for Company formation and operations. During this period,
the Management Board Members shall continue to use their best efforts to assist the
Independent Member in completion of the remaining tasks required for Company
formation. The Independent Member shall use his best efforts to regularly convene and
consult with the Management Board Members who have been appointed in order to
develop consensus concerning Company formation implementation decisions.

(4) If the Independent Member assumes exclusive jurisdiction for the formation of the
Company under this Article, then the Independent Member shall have all of the powers
of the Management Board under this Law, as well as the following extraordinary power:

(a) To the extent necessary to assure formation, the Independent Member shall exercise
all authorities of the shareholders and the General Meeting of the Shareholders under
Articles 22 (Decision-making of the General Meeting of Shareholders), 24 (Shareholder
Rights) and 27 (Authority of the Management Board) of this Law until termination of
the transition period. This exercise of shareholder authority by the Independent Member
shall be exclusive, and shall pre-empt any exercise of authority by the shareholder, but the
Independent Member shall provide reasonable information to the shareholders concerning
actions taken pursuant to the powers of this Article.

(5) During the transition period, the Independent Member shall not be held criminally
or civilly liable for any act carried out within the scope of his/her duties pursuant to this
Law.

8. Other relevant provisions of the aforementioned Law which are not contested by the
request, read as follows:

Article 1(1) and (2)

(1) This Law establishes a joint stock company for the transmission of electric
energy, ,, Elektroprenos Bosne i Hercegovine” (,,the Company "), and defines its functions,
powers, governance, and ownership. The Company shall perform its activities on the
entire territory of Bosnia and Herzegovina.

(2) The objective of the Law is to establish a single transmission company and to
ensure a continuous supply of electricity at defined quality standards for the enjoyment
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of the citizens of Bosnia and Herzegovina. The Law is intended to facilitate the creation
of an electric energy market in Bosnia and Herzegovina and its integration into regional
energy markets and regional energy development activities. The Law is based on existing
international practices and applicable Directives of the European Union (and their
implementation in European Union Member States.)

Article 2(1)

(1) The Company shall perform activities related to the operation of the electric
power transmission system in accordance with the provisions of this Law. Its activities
shall include the transmission of electric power and transmission related activities as
specified in Article 7 (Transmission Company Regulation and Interface) of this Law. Upon
the establishment of the Company, no other electric or other company shall have authority
to engage in such transmission of electric power or transmission related activities.

Article 3(12), (13) and (16)

(12) , Independent Member” shall be as defined in Articles 29 (Management
Board Appointment), Article 49 (Company Registration and Initial Operations), 51
(Extraordinary Formation Powers of Independent Member) of this Law.

(13) ,,1SO” shall mean the Independent System Operator as described in the Act on
Transmission of Electric Power, Regulator, and System Operator of Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina nos. 7/02 and 13/03) (,, Act on Transmission”).

(16) ,,SERC” shall mean the State Electricity Regulatory Commission as described
the Act on Transmission.

Article 10
The initial Owners of the Company are:

1. The Federation of Bosnia and Herzegovina,; and
2. The Republika Srpska.

Article 34 (3)

The Members of the Management Board cannot be sued by reason of official acts
done in good faith in the exercise of their functions. The Company shall indemnify, in
accordance with the Statute and Books of Rules, a Member of the Management Board or
qualifying director for any legal action arising out of such person’s services executed in

good faith as a Member or qualifying director, in accordance with the Statute and Books
of Rules.
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Article 49 (4)

An aggrieved party shall file an application for arbitration within 120 days following
the end of the Transition Period with the Minister of Energy, Industry and Mines of
the Federation of Bosnia and Herzegovina and the Minister of Industry, Energy, and
Development of the Republika Srpska. The two Ministers shall select a third mutually
agreeable arbitrator within a period of 30 days from the filing of the first application
for arbitration following the end of the Transition Period. If the two Ministers have not
selected the third arbitrator in a timely manner, then the Council of Ministers of Bosnia
and Herzegovina will have an additional 30 days to choose the third arbitrator. In the
event that the Council of Ministers does not choose the third arbitrator in a timely manner,
then the High Representative may decide to appoint the third arbitrator. The Company and
the Elektroprivrede shall cooperate fully with the arbitration proceedings. The arbitration
decision shall be based upon a majority vote of the three arbitrators.

Article 50

The transition period shall commence on the effective date of this Act and shall end
when. (i) all transfers of assets, liabilities and employees necessary for the Company to
operate contemplated by Articles 5 (Forming of the Company) and Article 43 (Transition
of Employment) of this Law have been completed; (ii) the Company has been registered
under Article 8 (Company Registration) of this Law, and (iii) five Management Board
Members, in addition to the Independent Member, have been appointed pursuant to
Article 29 (Management Board Appointment) of this Law. After that termination date, the
Independent Member shall serve on the Management Board consistent with the authorities
outlined in Articles 28 (Decision-making of the Management Board) and 29 (Management
Board Appointment) of this Law.

Article 51 paragraph 1 items a) — d)

In the event that any of the following actions are not completed within the timeframes
stipulated below, the Independent Member shall assume exclusive jurisdiction for the
formation of the Company under this Article, pre-empting any exercise of authority for
the formation of the Company by the Management Board Members

(a) within a period of one hundred sixty (160) days after the entry into force of
this Law: all appointments to the Management Board (Article 29), initial meeting of
the Management Board (Article 44); appointment of General Director (Article 45);
submission of invoice for Company formation costs and filing of application for the SERC
approval (Article 46),;

(b) within the time period specified in Article 47: adoption of the Statute;
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(c) within the time period specified in Article 48: approval of the Books of Rules and
Code of Ethics; or

(d) within the time period specified in Article 49: application for registration of the
Company

Article 52(1)

Notwithstanding the provisions of Article 29 (Management Board Appointment),
during the transition period referenced in Article 50 (Duration of the Transition Period)
the Independent Member shall be appointed in accordance with the applicable Law
on Ministerial and other Government Appointments (Official Gazette of Bosnia and
Herzegovina no. 7/03) but in any event he shall be appointed no later than sixty (60)
days after entry into force of this Law. The Independent Member shall be nominated
by the Entity Prime Ministers and appointed by the Council of Ministers of Bosnia and
Herzegovina only for the term of the transition period. In the event that the Independent
Member is not appointed in a timely manner under this Article, the High Representative
may decide to appoint the Independent Member. In transition period the Independent
Member may be a citizen of a country other than Bosnia and Herzegovina.

9. Agreement between the Prime Ministers of the Federation of Bosnia and
Herzegovina and Republika Srpska on the Transmission Company and Independent
System Operator signed on 2 June 2003

1

There shall be a State Law for the formation of the Transmission Company and a
State Law for the formation of the Independent System Operator (1SO).

2

The Entities shall own the Transmission Company, in proportion to the relative value
of the net assets contributed.

3

The Transmission Company shall be a Joint Stock Company. There shall be no
distribution of dividend of assets of profits of the Transmission Company for ten years.. In
addition, the Entities shall not net sell, convey, assign, mortgage, pledge, lease, securitize,
exchange, transfer or otherwise encumber or dispose of their respective ownership shares
or any party before the expiration of the ten year period.
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4

The Prime Ministers of the Entities shall nominate, based on the proportional
Transmission Company ownership shares held and the Council of Ministers shall than
approve or reject the nominees to the respective Management Boards of the Transmission
Company and the ISO. The Management Boards will be responsible for appointing the
directors of the Transmission Company and the 1SO.

5

The Initial Management Boards of the Transmission Company and the ISO shall each
be appointed with four (4) Members nominated by the Federation and three (3) nominated
by the Republika Srpska. When the asset valuation is final, than the Management Boards’
composition shall be adjusted, if necessary.

6

The Transmission Company shall own all assets and liabilities necessary for
transmission and transmission related activities. The assets interface points of the
Transmission Company with distribution and generation will be defined in the Transmission
Company Law.

7

If the Management Board of either Transmission Company or ISO are not formed
in a timely manner or fail to act in accordance within the time period set forth in the
Transition Provisions of the Transmission Company Law and ISO Law, than the respective
Independent Members shall be fully empowered to act in the Management Board s place
in accordance with the provisions of the respective laws.

V. Admissibility

10. In the present case, the request was submitted by an authorized person, since it was
signed and certified with the seal bearing the name of Borislav Paravac, the member of
the Presidency of Bosnia and Herzegovina who is, according to Article VI(3)(a) of the
Constitution of Bosnia and Herzegovina, a person authorized to file a request, and the
relevant request refers to a review of conformity of the provisions of Article 5(2) and
(6), Article 7(2), Article 46(3) and Article 51(2), (4) and (5) of the relevant Law with
the provisions of Article I1I(5)(b) and II(3)(e) and (k) of the Constitution of Bosnia and
Herzegovina and Article 6 of the European Convention, and Article 1 of Protocol No. 1
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to the European Convention. The Constitutional Court is competent to decide on the issue
pursuant to Article VI(3)(a)(2) of the Constitution of Bosnia and Herzegovina.

11. In view of the provisions of Article VI(3)(a) of the Constitution of Bosnia and
Herzegovina and Article 17(1) of the Constitutional Court’s Rules, the Constitutional
Court has established that the present request is admissible because it was filed by an
authorized person. Therefore, there is no formal reason under Article 17(1) of the Rules of
the Constitutional Court that would render the request inadmissible.

VI. Merits

12. The applicant states that the provisions of Article 5(2) and (6), Article 7(2), Article
46(3) and Article 51(2), (4) and (5) of the relevant Law are inconsistent with the provisions
of Article ITI(5)(b) and I1(3)(e) and (k) of the Constitution of Bosnia and Herzegovina,
Article 6 of the European Convention and Article 1 of Protocol No. 1 to the European
Convention.

13. Constitution of Bosnia and Herzegovina

Article I11(5)(b)

Within six months of the entry into force of this Constitution, the Entities shall begin
negotiations with a view to including in the responsibilities of the institutions of Bosnia
and Herzegovina other matters, including utilization of energy resources and cooperative
economic projects.

Article Il paragraphs 2 and 3 item (e) and (k)

The rights and freedoms set forth in the European Convention for the Protection
of Human Rights and Fundamental Freedoms and its Protocols shall apply directly in
Bosnia and Herzegovina. These shall have priority over all other law.

All persons within the territory of Bosnia and Herzegovina shall enjoy the human
rights and fundamental freedoms referred to in paragraph 2 above, these include:

e) The right to a fair hearing in civil and criminal matters, and other rights relating
to criminal proceedings.

k) The right to property
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14. European Convention

a) The right to a fair trial
Article 6(1) of the European Convention in the first sentence provides:

In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable time by
an independent and impartial tribunal established by law.

b) Right to property
Article 1 of Protocol No. 1 to the European Convention reads:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance with
the general interest or to secure the payment of taxes or other contributions or penalties.

15. In the opinion of the Constitutional Court, the applicant’s assertions can be
summarized up as follows: a) the applicant maintains that the contested provisions of the
relevant Law are in contravention with Article III(5)(b) of the BiH Constitution, because
they disregarded the Agreement on Transmission Company and the Independent System
Operator concluded between the FBiH Prime Minister and the RS Prime Minister on 2
June 2003 (,,the Agreement”) considering the fact that the authorizations and the status of
the Independent Member of the Management Board have been extended considerably so
that the RS representatives are not in a position to decide on management of their property ;
(b) Considering the extended authorizations and status of the Independent Member of the
Management Board in relation to the signed Agreement, the RS representatives in the
management bodies would not be in a position to decide in the Management Bodies of the
Company for the Transmission of Electric Power in BiH. Since the share of the Republika
Srpska in the Company is the ownership of the RS citizens, the said provisions of the law
violated the provisions of Articles I1(3)(k) of the BiH Constitution and Article 1 of Protocol
No. 1 to the European Convention; ¢) the core of extended authorizations and status of the
Independent Member of the Management Board, which had been given to the Independent
Member of the Management Board contrary to the signed Agreement, lies in the fact that
the Agreement stipulates that the Independent Member shall be given authorizations of
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Management Board, while the contested provisions vested in the Independent Member of
the Company’s Management Board authority of the General Meeting of the Shareholders
and of the shareholders; d) the contested provisions of the Law granted absolute immunity
to the said Independent Member, which is contrary to the principles of legal system and
positive legislation of Bosnia and Herzegovina, and e) decisions of the independent
member of the Company’s Management Board are not subject to regular judicial review
which constitutes a violation of Article 6 of the European Convention.

16. The Constitutional Court shall first examine the assertions under item a). In that
context, the Constitutional Court notes that the applicant has found the grounds to
challenge the conformity of the provisions of the relevant Law with Article I1I(5)(b)
of the Constitution, in the fact that the contested provisions are inconsistent with the
Agreement, whereby the Entities transferred the aforementioned responsibilities to Bosnia
and Herzegovina. Therefore, the applicant indirectly requests the Constitutional Court
to examine the contested provisions of the relevant Law in relation to the Agreement.
Having regard to the aforementioned, the Constitutional Court notes that it is authorized
to examine the constitutionality and legality of the contested provisions only in relation
to the provisions of the Constitution of Bosnia and Herzegovina and not in relation to
the provisions of the Agreement, which are not part of the Constitution of Bosnia and
Herzegovina, therefore, its constitutionality can not be examined. Hence, the Constitutional
Court can examine the constitutionality of the contested provisions of the relevant Law
only in relation to Article III(5)(b) of the Constitution of Bosnia and Herzegovina.

17. Having regard to the aforementioned, the Constitutional Court notes that the
provisions of Article III(5)(b) of the Constitution of Bosnia and Herzegovina provide
that the Entities shall begin negotiations with a view to including in the responsibilities
of the institutions of Bosnia and Herzegovina other matters, including utilization of
energy resources and cooperative economic projects. The Constitutional Court holds
that the provisions of Article III(5)(b) of the Constitution of Bosnia and Herzegovina
had been respected when the relevant Law was adopted, considering the fact that the
Entities commenced negotiations in accordance with the aforementioned constitutional
provision, in the present case ,,on utilization of energy resources”, which were finalized by
signing of the Agreement, whereby the State Bosnia and Herzegovina was vested with the
competence to form the Company for Transfer of Electric Power and adopt corresponding
laws. Therefore, it is indisputable that the provision of Article III(5)(b) of the Constitution
of Bosnia and Herzegovina was respected when the relevant Law was adopted, considering
the fact that the relevant Law was adopted on the basis of the Agreement signed on 2 June
2003 by Prime Ministers from both Entities.
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18. Furthermore, the Constitutional Court shall examine assertions under items b) and c).
According to these assertions from the request, the Republika Srpska, due to the extended
authorizations and status of the Management Board’s Independent Member, and since
the share of the Republika Srpska in the Company is the ownership of the RS citizens,
there was a violation of the constitutional right to property. In connection to this, the
Constitutional Court, once again notes that it shall not examine authorizations of the
Independent Member in relation to the signed Agreement, since that is not a constitutional
issue and the Constitutional Court is not authorized to examine the constitutionality of
the contested provisions of the relevant Law in relation to the Agreement signed by the
Entities’ Prime Ministers.

19. As to the constitutional right to property, the Constitutional Court notes, that the
guarantees arising under Article II(3)(k) of the Constitution of Bosnia and Herzegovina,
correspond to the guarantees arising under Article 1 Protocol No. 1 to the European
Convention. The Constitutional Court reminds that Article 1 of Protocol No. 1 to the
European Convention comprises ,,three distinct rules”: the first rule, set out in the first
sentence of the first paragraph, is of a general nature and enunciates the principle of the
peaceful enjoyment of property; the second rule, contained in the second sentence of the
first paragraph, covers deprivation of possessions and subjects it to certain conditions;
the third rule, stated in the second paragraph, recognises that the Contracting States are
entitled, amongst other things, to control the use of property in accordance with the general
interest. However, the three rules are not ,,distinct” in the sense of being unconnected: the
second and third rules are concerned with particular instances of interference with the
right to peaceful enjoyment of property and should therefore be construed in the light of
the general principle enunciated in the first rule (see, European Court of Human Rights,
Sporrong and Lénnroth vs. Sweden, Judgment of 23 September 1982, Series A no. 52,
para. 61). The violation of the right to property exists if the reply to any of the following
questions is negative: whether the interference with the right, i.e. the control of the use of
property has its grounds in the law, whether there is proportionality between the means
employed and the aim sought to be achieved, i.e. between the request for the protection
of fundamental rights.

20. The present law, including its contested provisions, represents an instrument of
»control of the use of property”. This Law was published in an Official Gazette. The
provisions of the Law, including the contested ones, were drawn up with sufficient clarity
and precision, therefore all those to which they refer can understand the consequence of
its actions. As stated in Article 1 and 2 of the present Law, ,,the objective of the Law is to
establish a single transmission company and to ensure a continuous supply of electricity
at defined quality standards for the enjoyment of the citizens of Bosnia and Herzegovina.
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The Law is intended to facilitate the creation of an electric energy market in Bosnia
and Herzegovina and its integration into regional energy markets and regional energy
development activities. The Law is based on existing international practices and applicable
Directives of the European Union (and their implementation in European Union Member
States.) It clearly follows from the aforementioned that the Law was adopted in the public
and general interest. Moreover, the Constitutional Court finds that the contested provisions
of the relevant Law in itself represent disproportionality between the ,,means employed
and the objective sought to be achieved”. In accordance with the aforementioned, the
Constitutional Court concludes that the contested provisions of the relevant Law do not
violate the constitutional right to property arising under Article I1(3)(k) of the Constitution
of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention.

21. Finally, the Constitutional Court shall examine the applicant’s assertions under items
d) and e), of the request, according to which granting the Independent Member of the
Company immunity is in contradiction of the principles of legal system and positive
legislation of Bosnia and Herzegovina, as well as that there was violation of the right
of access to the court within the right to a fair trial under Article 6 of the European
Convention, as the decisions of the independent member of the Company’s Management
Board are not subject to judicial review. In connection with the above, the Constitutional
Court notes that there is a margin of appreciation as to who is going to be granted the
immunity during certain term of office, and concludes that the use of this right by the
legislator in the present case cannot represent a violation of the constitutional right to a
fair trial under Article 11(3) of the Constitution of Bosnia and Herzegovina and Article 6
of the European Convention.

22. As to applicant’s allegations of a violation of the right of access to court within
the scope of the right to a fair trial under Article 6 of the European Convention, the
Constitutional Court notes that this right guarantees the right of access to court only
in cases when an individual’s civil rights and obligations are being determined. In the
present case, the contested provisions of the relevant Law stipulate that the decisions of
the Company’s Independent Member shall be subject of judicial control in the following
cases: a) in the case when the Independent Member takes the decision concerning the
allocation of property and assets (Article 49 paragraph 3), and b) in the case when the
Independent Member takes over exclusive authorizations of the Management Board
and Company’s Shareholder’s Assembly (Article 7(2) and Article 51). Therefore, in the
present case there are decisions which concern the management rights in the Company
and they do not determine any civil rights and obligations within the meaning of Article
6 of the European Convention; therefore, there is no obligation to ensure the effective
legal remedy against the latter. In addition, arbitration proceedings are stipulated against
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the Independent Member’s decisions (Article 49(3) and (4) of the relevant Law). The
applicant failed to provide any assertions with regard to the arbitration proceedings as
ineffective legal remedy and the term ,,tribunal” under Article 6 of the European Court
does not necessarily mean ,,court” in a restricted sense of the word.

23. Having regard to the aforementioned, the Constitutional Court concludes that
the present request for review of the constitutionality is ill-founded, and the contested
provisions of the relevant Law are not contrary to the provisions of Article I11(5)(b), 11(3)
(e) and (k) of the Constitution of Bosnia and Herzegovina, Article 6 of the European
Convention, and Article 1 of Protocol No. 1 to the European Convention.

VII. Conclusion

24. The present request for review of the constitutionality is ill-founded, considering the
fact that it starts from the position that the contested provisions of the Law Establishing
the Company for the Transmission of Electric Power in BiH are not in conformity with
the Agreement, whereby the Entities, i.e. the Government of the Federation of Bosnia and
Herzegovina and the Republika Srpska, transferred the aforementioned responsibilities
to Bosnia and Herzegovina, since the Agreement cannot represent grounds for an
examination of the constitutionality of the law. It is also indisputable that the very Law
Establishing the Company for the Transmission of Electric Power in BiH was adopted
upon the agreement reached within the meaning of Article ITI(5)(b) of the Constitution
of Bosnia and Herzegovina. Moreover, the contested provisions of the challenged law,
per se, do not violate the constitutional rights to property and to a fair trial and, therefore,
they are not inconsistent with Article II(3)(e) and (k) of the Constitution of Bosnia and
Herzegovina, Article 6 of the European Convention, and Article 1 of Protocol No. 1 to the
European Convention.

25. Pursuant to Article 61(1), (2) and (3) of the Rules of the Constitutional Court, the
Constitutional Court has decided as stated in the enacting clause of this decision.

26. Pursuantto Article VI(4) of the Constitution of Bosnia and Herzegovina, the decisions
of Constitutional Court shall be final and binding.

Mato Tadi¢
President
Constitutional Court of Bosnia and Herzegovina
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DECISION
ON ADMISSIBILITY
AND MERITS

Request of Mr. Muhamed Ibrahimovic,
Chairman of the House of Representatives
of the Parliament of the Federation of
Bosnia and Herzegovina at the time of
filing the request and 36 Members of the
House of Representatives of the Federation
of Bosnia and Herzegovina, for a review
of constitutionality of the Framework Law
on Privatization of Enterprises and Banks
in Bosnia and Herzegovina and Law on
Privatization of State Capital in Enterprises
with the Constitution of Bosnia and
Herzegovina

Decision of 30 March 2007






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2), Article
61(1) and (3) of the Rules of the Constitutional Court of Bosnia and Herzegovina (Official
Gazette of Bosnia and Herzegovina no. 60/05), in Plenary and composed of the following
judges:

Ms. Hatidza Hadziosmanovié, President
Mr. David Feldman, Vice-President

Mr. Miodrag Simovi¢, Vice-President
Ms. Valerija Gali¢, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadic¢,

Ms. Constance Grewe,

Ms. Seada Palavri¢,

Having deliberated on the request of Mr. Muhamed Ibrahimovié, the Chair of
the House of Representatives of the Parliament of the Federation of Bosnia and
Herzegovina at the time of filing the request and 36 Members of the House of
Representatives of the Federation of Bosnia and Herzegovina in case no. U 19/06, at
its session held on 30 March 2007 adopted the following

DECISION ON ADMISSIBILITY AND MERITS

The request of Mr. Muhamed Ibrahimovi¢, Chair of the House
of Representatives of the Parliament of the Federation of Bosnia and
Herzegovina at the time of filing the request and 36 Members of the House
of Representatives of the Federation of Bosnia and Herzegovina is dismissed
as ill-founded.

It is established that paragraph 3 of the Preamble, Article 2 paragraph
1 and Article 3 paragraph 2 of the Framework Law on Privatization of
Enterprises and Banks in Bosnia and Herzegovina (Official Gazette of
Bosnia and Herzegovina nos. 14/98 and 12/99) are consistent with Article
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II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 2 of
Annex II to the Constitution of Bosnia and Herzegovina and that Articles 7
and 8 of the Law on Privatization of State Capital in Enterprises (Official
Gazette of Republika Srpska no. 51/06) are consistent with Article I11(4) and
II(3)(k) of the Constitution of Bosnia and Herzegovina.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

I. Introduction

I. On 20 October 2006, Mr. Muhamed Ibrahimovi¢, Chair of the House of
Representatives of the Parliament of the Federation of Bosnia and Herzegovina at the time
of filing the request and 36 Members of the House of Representatives of the Federation of
Bosnia and Herzegovina (,.,the applicants™) filed a request with the Constitutional Court
of Bosnia and Herzegovina (,,the Constitutional Court”) for review of constitutionality of
the Framework Law on Privatization of Enterprises and Banks in Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina no. 14/98) and Law on Privatization of
State Capital in Enterprises (Official Gazette of the Republika Srpska no. 51/06) with the
Constitution of Bosnia and Herzegovina, in conjunction with the Decision on issuing a
special privatization program for the company ,,TELEKOM SRPSKE” AD Banja Luka
(Official Gazette of the Republika Srpska no. 74/06) taken pursuant to the above laws.
The applicants requested the Constitutional Court to order an interim measure whereby it
would ban the enforcement of the Decision on issuing a special privatization program for
the company ,, TELEKOM SRPSKE” AD Banja Luka pending the adoption of a decision
on the request.

II. Proceedings before the Constitutional Court

2. Pursuant to Article 22(1) of the Rules of the Constitutional Court, both Houses of
the Parliamentary Assembly of Bosnia and Herzegovina, House of Representatives and
House of Peoples, National Assembly of the Republika Srpska, Council of Peoples and
Government of the Republika Srpska were requested on 27 October 2006 to submit their
replies to the appeal.
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3. By Decision no. U 19/06 of 17 November 2006, the Constitutional Court dismissed
the request for interim measure as ill-founded.

4. On 30 November 2006 the National Assembly of the Republika Srpska and
Government of the Republika Srpska submitted their replies to the request, while other
parties failed to submit their replies to the request.

5. Pursuant to Article 26(2) of the Rules of the Constitutional Court, the replies to the
request were forwarded to the applicants on 21 February 2007.

III. Request

a) Statements from the request

6. The applicants allege that the provisions of paragraph 3 of the Preamble, Article
2 paragraph 1 and Article 3 paragraph 2 of the Framework Law on Privatization of
Enterprises and Banks in Bosnia and Herzegovina, which stipulate that the right of the
Entities is expressly recognized to privatize non-privately owned enterprises and banks
located on their territories and to receive the proceeds therefrom according to legislation
adopted by their respective Parliaments, are inconsistent with the European Convention
for the Protection of Human Rights and Fundamental Freedoms (,the European
Convention”) and Article 1 of Protocol No. 1 to the European Convention which,
according to Article II(2) of the Constitution of Bosnia and Herzegovina, are applied in
Bosnia and Herzegovina. They allege that according to Article 1 of Protocol No. 1 to the
European Convention, Bosnia and Herzegovina is entitled to the peaceful enjoyment of
its possessions and that no one shall be deprived of his possessions except in the public
interest and subject to the conditions provided for by law and by the general principles of
international law. Furthermore, they claim that pursuant to Article I(2) of the Constitution
of Bosnia and Herzegovina, Bosnia and Herzegovina is not a group of ,,joint institutions”
but a democratic state, which shall operate under the rule of law, and that the Republika
Srpska is one of the State’s two entities. Therefore, the challenged Law disregards the fact
that the state of Bosnia and Herzegovina is a legal person, which is entitled to the peaceful
enjoyment of its property.

7. The applicants allege that the challenged Law is also inconsistent with the provisions
of Annex I1(2) to the Constitution of Bosnia and Herzegovina as all provisions relating
to the state as the beneficiary of its property remain in effect unless the state has been
deprived of its property in the public interest and subject to the conditions provided
for by law and by the general principles of international law. They point out that by the
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challenged Law no attempt has been made to connect the state property and its possible
privatization with Annex IX of the Dayton Peace Agreement and that nothing has been
done to resolve the issue of PTT and Communication Services in line with Article 3 of
Annex 9 of the Dayton Peace Agreement. They claim that by division of the state property
according to the territorial principle into the two Entities, the challenged Law sets up
a basis for the Entities factually to become the holders of the state property and to be
considered as separate states. They allege that it follows from the Decision on issuing a
special privatization program for the company ,,Telekom Srpske” A.D. Banja Luka, which
repeatedly refers to the state capital managed by the Republika Srpska.

8. The applicants complain about the inconsistency of Articles 7 and 8 of the Law
on Privatization of State Capital in Enterprises which stipulate terms and conditions,
and subject-matter of sale, and Article 14 of the European Convention, i.e. the non-
discrimination on territorial ground staking into account the number of inhabitants in both
Entities according to the 1991 census.

9. The applicants hold that in order to review the constitutionality of the Decision on
issuing a special privatization program for the company ,,TELEKOM SRPSKE” AD
Banja Luka, it is necessary to review the constitutionality of the laws which led to the
adoption of the above Decision.

b) Reply to the request

10. In its response to the request, the National Assembly alleges that the request is
inadmissible since it does not fall within the scope of issues provided for by Article VI(3)
(a) of the Constitution of Bosnia and Herzegovina. In this respect, the National Assembly
alleges that the part of the request whereby the applicants request the Constitutional Court
to establish that the provisions of Articles 7 and 8 of the Law on Privatization of State Capital
in Enterprises are inconsistent with Article 1 of Protocol 1 to the European Convention
and Article 14 does not fall within the scope of the Constitutional Court’s jurisdiction as it
does not decide on the compatibility of laws or general acts with the European Convention.
As to the part of the request whereby the applicants claim that the challenged laws and
decision deprived the State of its property, the National Assembly responds that Article
34 of the European Convention provides that any person, non-governmental organization
or group of individuals may claim to be the ,,victim” of a violation; the State has no locus
standi and, by its reference to Article 33 of the Convention, the state may refer to the Court
complaining about breach of the provisions of the Convention and the Protocols thereto
by another High Contracting Party. The National Assembly is therefore of the opinion
that the Court is not competent ratione materie to consider that part of the request. The
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National Assembly further alleges that the challenged Framework Law on Privatization
of Enterprises and Banks in Bosnia and Herzegovina (Official Gazette of Bosnia and
Herzegovina no. 14/98), which was ,,octroyed” by the High Representative for BiH, is not
in force any longer and that on 19 July 1999 the Parliamentary Assembly of BiH adopted
the Framework Law on Privatization of Enterprises and Banks in Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina no. 12/99). The National Assembly is of the
opinion that the Constitutional Court cannot decide on the constitutionality of individual
acts such as the Decision on issuing a special privatization program for the company
» TELEKOM SRPSKE” A.D. Banja Luka.

11. The National Assembly alleges that Article 68 of the Constitution of the Republika
Srpska contains the constitutional basis for adopting the Law on Privatization of State
Capital in Enterprises.

12. Asto the applicants’ allegations relating to Article 1 of Protocol No. 1 to the European
Convention, the National Assembly alleges that these provisions shall not in any way
impair the right of a State to enforce such laws as it deems necessary to control the use of
property in accordance with the general interest. As to the applicants’ allegations relating
to Article 14 of the European Convention, the National Assembly alleges that based on
the allegations stated in the request, it is not possible to determine as to what group in an
analogous or relevantly similar situation has been subjected to differential in treatment
with regard to the challenged acts.

13. Inresponse to the request, the Government of the Republika Srpska basically alleges
the same reasons as those stated by the National Assembly insofar as the admissibility
of the request is concerned. As to the alleged discrimination, the Government of the
Republika Srpska alleges that the fact that there is no discrimination in the instant case
has been established by the Council of Peoples on 29 May 2006 which confirmed that the
national vital interested was not jeopardized by the Entity Law.

IV. Relevant Law

14. The Framework Law on Privatization of Enterprises and Banks in Bosnia and
Herzegovina (Official Gazette of Bosnia and Herzegovina nos. 14/98 and 12/99), so far
as relevant, reads as follows:

Preamble

The General Framework Agreement for Peace in Bosnia and Herzegovina (hereinafter
called the GFAP) and particularly its Annex 4 determines the respective functions and
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responsibilities of the Institutions of Bosnia and Herzegovina and of the Entities as well as
the financial obligations of the Entities towards those Institutions, but contains no specific
provision regarding the ownership of public assets.

The purpose of this law is to establish a secure legal environment for the privatization
process of enterprises and banks and to permit that such process takes place as transparently
and rapidly as possible for the benefit of the citizens of Bosnia and Herzegovina (BH),
including displaced persons and refugees.

Therefore, the Parliamentary Assembly of Bosnia and Herzegovina passes this Law
expressly recognizing the right of the Entities to privatize non privately owned enterprises
and banks located on their territories and to receive the proceeds there from according to
legislation adopted by their respective Parliaments.

Article 2

1. In accordance with the GFAP, this Law expressly recognizes the right of the Entities
to privatize non-privately owned enterprises and banks located on their territories.

The determination whether or not an enterprise or bank is non-privately owned shall
be made on the basis of entity legislation. Such legislation shall provide for a transparent
review of any changes in capital structure or ownership transformation of non-privately
owned property that has occurred after 31 December 1991, where such changes are in
dispute.

2. The exercise of the right of the Entities to privatize those public facilities falling
within the scope of Annex 9 to the GFAP shall be consistent with whatever reorganization
might be necessary to fit the new internal structure of the country, as is determined
pursuant to the GFAP and in particular its Annex 9.

3. In any process of restitution, privatization of enterprises and banks will not prejudice
restitution claims that may be brought in accordance with applicable restitution laws.

Article 3

1. The entity parliaments shall adopt legislation, which in non-discriminatory,
ensures maximum transparency and public accountability in the privatization process and
is in conformity with GFAP.

2. The laws of the privatizing Entity will cover only those assets and related liabilities
located on its territory.

3. The laws of the Entities shall regulate on a non-discriminatory basis, which BH
or foreign natural and legal persons have the right to acquire shares and property in the
privatization process in accordance with Article 3.1 of this Law.
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15. The Law on Privatization of State Capital in Enterprises (Official Gazette of the
Republika Srpska no. 51/06) so far as relevant reads as follows:

Article 7

(1) According to a special privatization program, certain criteria may be envisaged
to be fulfilled by the purchasers of state capital within the given time limit and these
include the following:

a) program to keep the present employees and to create conditions for new jobs

b) maintaining the existing activities or developing new ones

¢) increase of registered capital

d) placing of shares of the privatized enterprise on the official stock exchange market

(2) Special conditions that must be fulfilled by potential purchasers may also be
envisaged by a special privatization program for the enterprises mentioned under Article
6 of this Law.

Article 8

(1) Natural resources, goods of general use, resources of cultural and historical
importance used by an enterprise cannot be subject to privatization.

(2) The status of building land and agricultural land shall be determined by special
laws.

V. Admissibility

16. Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, so far as relevant,
reads as follows:

a) The Constitutional Court shall have exclusive jurisdiction to decide any dispute that
arises under this Constitution between the Entities or between Bosnia and Herzegovina
and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including
but not limited to:

- Whether any provision of an Entitys constitution or law is consistent with this
Constitution.

Disputes may be referred only by a member of the Presidency, by the Chair of the
Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly, by one-fourth of the members of either chamber of the Parliamentary Assembly,
or by one-fourth of either chamber of a legislature of an Entity.
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17. As to the part of the request whereby the applicants request the review of
constitutionality of the Framework Law on Privatization of Enterprises and Banks in
Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina no. 14/98), the
Constitutional Court observes that the aforementioned Law was passed by the High
Representative for Bosnia and Herzegovina on a temporary basis pending the adoption by
the Parliamentary Assembly of Bosnia and Herzegovina in the appropriate form, without
amendments or additional conditions. At the session of the House of Representatives
held on 14 July 1998 and the session of the House of Peoples held on 19 July 1999, the
Parliamentary Assembly adopted the same text of the Framework Law on Privatization
of Enterprises and Banks in Bosnia and Herzegovina (Official Gazette of Bosnia and
Herzegovina no. 12/99) as that of the Law passed by the High Representative for Bosnia
and Herzegovina on the temporary basis. That Law entered into force on 10 August 1999.
It follows that the aforementioned Law is in force.

18. Despite the fact that the provision of Article VI(3)(a) of the Constitution of Bosnia
and Herzegovina does not explicitly provide that the Constitutional Court is competent
to review the constitutionality of laws or provisions of laws of Bosnia and Herzegovina,
in essence the authorizations provided for in the Constitution of Bosnia and Herzegovina
enshrine fifulus granted to Constitutional Court for such jurisdiction, particularly the
role of the Constitutional Court as an authority upholding the Constitution of Bosnia and
Herzegovina. The position taken by the Constitutional Court in such cases, points to the
fact that the Constitutional Court is competent to review the constitutionality of laws and
provisions of laws of Bosnia and Herzegovina (see Constitutional Court, Decision no. U
1/99 of 14 August 1999, Official Gazette of Bosnia and Herzegovina no. 16/99).

19. As to the part of the request whereby the applicants request the review of
constitutionality of the Law on Privatization of State Capital in Enterprises (Official
Gazette of the Republika Srpska no. 51/06), the Constitutional Court holds that the request
concerns the issue falling within the scope of Article VI(3)(a) of the Constitution of Bosnia
and Herzegovina as the applicants challenged the compatibility of the Entity law with the
Constitution of Bosnia and Herzegovina.

20. The Constitutional Court has established that the applicants, Chair of the House of
Representatives of the Parliament of the Federation of Bosnia and Herzegovina at the time
of filing the request and 36 Members of the House of Representatives of the Parliament
of the Federation of Bosnia and Herzegovina are authorized persons according to Article
VI(3)(a) of the Constitution of Bosnia and Herzegovina.

21. Taking into account the provisions of Article VI(3)(a) of the Constitution of Bosnia
and Herzegovina and Article 17 of the Rules of the Constitutional Court, the Constitutional
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Court concludes that the request is admissible as it has been filed by an authorized
person and there are no other formal reasons laid down in Article 17 of the Rules of the
Constitutional Court which would render the request inadmissible.

VI. Merits

22. The applicants complain of the inconsistency of paragraph 3 of Preamble, Article
2 paragraph 1 and Article 3 paragraph 2 of the Framework Law on Privatization of
Enterprises and Banks in Bosnia and Herzegovina with Article 1 of Protocol No.1 to the
European Convention. They allege that the provisions of Articles 7 and 8 of the Law on
Privatization of State Capital in Enterprises are inconsistent with Article 1 of Protocol No.
1 to the European Convention and Article 14 of the European Convention. The applicants
hold that it is necessary to review the constitutionality of the provisions of all laws that
led to the adoption of the Decision on issuing a special privatization program for the
company ,,TELEKOM SRPSKE” AD Banja Luka to allow a review of constitutionality
of the aforementioned Decision.

23. Article II(3)(k) of the Constitution of Bosnia and Herzegovina reads as follows:

All persons within the territory of Bosnia and Herzegovina shall enjoy the human
rights and fundamental freedoms referred to in paragraph 2 above, these include:

()
k) The right to property.

24. The above provision corresponds to Article 1 of Protocol No. 1 to the European
Convention.

Article 1 of Protocol No.1 to the European Convention reads as follows:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance with
the general interest or to secure the payment of taxes or other contributions or penalties.

25. The applicants hold that the challenged laws deprive the State of its property and that
therefore Article 1 of Protocol No.1 to the European Convention has been violated.

225



Bulletin of the Constitutional Court of Bosnia and Herzegovina, no. 2

26. Asalready stated, Article 1 of Protocol No.1 to the European Convention corresponds
to Article II(3)(k) of the Constitution of Bosnia and Herzegovina. In this respect, the
Constitutional Court outlines that the concept of the right to property includes the
obligation and responsibility of the State to take preventive measure and mechanisms
protecting the right of individual to the peaceful enjoyment of his possessions. The State
has positive obligation to protect individuals against interference with and deprivation of
their property regardless of whether the interference or deprivation comes from officials
of the State authorities or private persons. Therefore, the State protects individual against
interference with and deprivation of his property by another individual (the principle
of Drittwirkung effect). However, it is necessary to outline that the State enjoys a wide
margin of appreciation either in respect of the means used to implement certain measures
or in respect of establishment whether the consequences of such measures can be justified
by the general interest of the goal of law. The State offers an initial assessment and
identification of problems of general interest requiring introduction of property deprivation
and corrective measures to be taken. Therefore, the State is granted a wide margin of
appreciation in taking certain measures whose consequences are the interference with the
right to property of individual.

27. According to the aforementioned concept of the right to property, which is identical
in both the European Convention and Constitution of Bosnia and Herzegovina, it is
obvious that a situation in which the State (including the Entities) would violate its own
right to property by adopting a law is not possible. It follows that the part of the applicants’
request is unfounded in which they claim that the challenged laws are inconsistent with
the Constitution of Bosnia and Herzegovina as they have violated the right of the State to
its property under Article 1 of Protocol No. 1 to the European Convention.

28. The applicants allege that the challenged Framework Law on Privatization of
Enterprises and Banks in Bosnia and Herzegovina is inconsistent with the provisions of
Annex II(2) of the Constitution of Bosnia and Herzegovina as those provisions stipulate
that all provisions according to which the State is a beneficiary of its property shall
remain in force unless it is deprived of its property in the public interest and subject to the
conditions provided for by law and by the general principles of international law.

29. The Constitutional Court reminds that Article 2 of Annex II to the Constitution of
Bosnia and Herzegovina provides that ,,all laws, regulations, and judicial rules of procedure
in effect within the territory of Bosnia and Herzegovina when the Constitution enters
into force shall remain in effect to the extent not inconsistent with the Constitution, until
otherwise determined by a competent governmental body of Bosnia and Herzegovina”.
It follows that any law adopted by the State after the entry into force of the Constitution
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of Bosnia and Herzegovina, regardless of the contents of the law, cannot violate in any
way the above constitutional provision as it relates to the continuation of legal regulations
adopted prior to the entry into force of the Constitution of Bosnia and Herzegovina.

30. Although the applicants do not request the review of compatibility of the Framework
Law on Privatization of Enterprises and Banks in Bosnia and Herzegovina and Law on
Privatization of State Capital in Enterprises with Article 3 of Annex IX of the General
Framework Agreement for Peace in Bosnia and Herzegovina, the Constitutional
Court reminds that the above provisions provide that the ,,Parties” may decide, upon
recommendation of the commission, to use establishment of the transportation corporation
as a model for the establishment of other joint public corporations, such as for the
operation of utility, energy, postal and communication facilities. The aforementioned
Annex therefore provides for a possibility, not obligation, for the ,,Parties” to organize
public corporations.

Discrimination
31. Article I1(4) of the Constitution of Bosnia and Herzegovina, reads as follows:

The enjoyment of the rights and freedoms provided for in this Article or in the
international agreements listed in Annex I to this Constitution shall be secured to all
persons in Bosnia and Herzegovina without discrimination on any ground such as sex,
race, color, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.

32. Article 14 of the European Convention reads as follows:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.

33. The applicants allege that Articles 7 and 8 of the Law on Privatization of State Capital
in Enterprises are inconsistent with Article 14 of the European Convention.

34. The Constitutional Court observes that Article 11(4) of the Constitution of Bosnia and
Herzegovina corresponds to Article 14 of the European Convention. Article 11(4) of the
Constitution of Bosnia and Herzegovina provides for the non-discrimination in respect
of the enjoyment of rights and freedoms provided for in the Constitution and European
Convention and the rights and freedoms provided for in the international agreements
listed in Annex I to the Constitution of Bosnia and Herzegovina. The scope of protection
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of the rights and freedoms of the citizens of Bosnia and Herzegovina is thus extended, and
State of Bosnia and Herzegovina including both Entities are even more decisively obliged
to ensure the highest level of internationally recognized human rights and fundamental
freedoms as provided for in Article II(1) of the Constitution of Bosnia and Herzegovina
without discrimination on any ground.

35. According to the case-law of the Constitutional Court and European Court of Human
Rights, an act or a regulation is discriminating if it makes difference between individuals
or groups in similar situations without objective and reasonable justification, i.e. if there
was no reasonable proportionality between the means used and the aims sought to be
achieved.

36. Intheinstant case, the applicants complain of the discrimination on territorial grounds
taking into account the number of inhabitants according to the 1991 census but fail to
specify anything that would indicate that Articles 7 and 8 of the Law on Privatization of
State Capital in Enterprises are discriminatory thus inconsistent with Article 11(4) of the
Constitution of Bosnia and Herzegovina.

37. Taking into account the aforesaid, the Constitutional Court concludes that the request
is unfounded and should be dismissed. Moreover, the Constitutional Court concludes
that paragraph 3 of the Preamble, Article 2 paragraph 1 and Article 3 paragraph 2 of the
Framework Law on Privatization of Enterprises and Banks in Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina nos. 14/98 and 12/99) are compatible with
Article 11(3)(k) of the Constitution of Bosnia and Herzegovina and Article 2 of Annex II
to the Constitution of Bosnia and Herzegovina and that Articles 7 and 8 of the Law on
Privatization of State Capital in Enterprises (Official Gazette of the Republika Srpska
no. 51/06) are compatible with Articles I1(4) and II(3)(k) of the Constitution of Bosnia
and Herzegovina. In this respect, the Constitutional Court holds that there is no need to
separately examine the compatibility of the Decision on issuing a special privatization
program for the company ,,TELEKOM SRPSKE” AD Banja Luka which was taken on
the basis of the challenged laws.

VII. Conclusion

38. The State and its bodies enjoy the constitutional rights enumerated in Article 11(3) of
the Constitution of Bosnia and Herzegovina. However, according to the very concept of
the right to property provided for by the European Convention which is identical to that
provided for by the Constitution of Bosnia and Herzegovina, the situation in which the
State (including the Entities) would violate its own constitutional right to property is not
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possible. The State can in no way violate that constitutional provision by adopting any
law after the entry into force of the Constitution of Bosnia and Herzegovina regardless
of the contents of the provisions of that law as that provision relates to the continuity of
legal regulations adopted prior to the entry into force of the Constitution of Bosnia and
Herzegovina.

39. Having regard to Article 61(1) and (3) of the Rules of the Constitutional Court, the
Constitutional Court decided as set out in the enacting clause.

40. According to Article VI(4) of the Constitution of Bosnia and Herzegovina, the
decisions of the Constitutional Court shall be final and binding.

Hatidza Hadziosmanovi¢
President
Constitutional Court of Bosnia and Herzegovina
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DECISION
ON ADMISSIBILITY
AND MERITS

Request of Mr. Petar Kuni¢, Mr. Milorad
Zivkovié, Mr. Tihomir Gligori¢, Mr. Nenad
Misi¢, Mr. Milo§ Jovanovié¢, Mr. Mom¢ilo
Novakovi¢, Ms. Ljiljana Milicevi¢, Mr.
Mirko Blagojevi¢, Ms. Dusanka Majkic,
Ms. Jelina Purkovi¢c and Ms. Marija
Perkanovi¢, Members of the House of
Representatives of the Parliamentary
Assembly of Bosnia and Herzegovina at
the time when the request was filed, for a
review of the constitutionality of Article
62 para 5 of the Law on Defense of Bosnia
and Herzegovina

Decision of 23 November 2007






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 59 (2)(2) and
Article 61(1) and (3) of the Rules of the Constitutional Court of Bosnia and Herzegovina
(Official Gazette of Bosnia and Herzegovina no. 60/05), in Plenary and composed of the
following judges:

Ms. Hatidza Hadziosmanovié, President,
Mr. David Feldman, Vice-President

Mr. Miodrag Simovi¢, Vice-President
Ms. Valerija Gali¢, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadic¢,

Ms. Constance Grewe,

Mr. Krstan Simic¢,

Having deliberated on the request of Mr. Petar Kuni¢, Mr. Milorad Zivkovié, Mr.
Tihomir Gligorié¢, Mr. Nenad Misié¢, Mr. Milo§ Jovanovi¢, Mr. Mom¢ilo Novakovié,
Ms. Ljiljana Milicevié, Mr. Mirko Blagojevi¢, Ms. Dusanka Majki¢, Ms. Jelina
Purkovi¢ and Ms. Marija Perkanovi¢, Members of the House of Representatives of
the Parliamentary Assembly of Bosnia and Herzegovina at the time when the request
was lodged, in case no. U 18/06, at its session held on 23 November 2007, adopted the
following

DECISION ON ADMISSIBILITY AND MERITS

The request of Mr. Petar Kunié¢, Mr. Milorad Zivkovi¢, Mr. Tihomir
Gligori¢, Mr. Nenad Misi¢, Mr. Milo§ Jovanovié¢, Mr. Mom¢ilo Novakovi¢,
Ms. Ljiljana Milic¢evié, Mr. Mirko Blagojevi¢, Ms. DuSanka Majkié¢, Ms.
Jelina Durkovi¢ and Ms. Marija Perkanovi¢, Members of the House of
Representatives of the Parliamentary Assembly of Bosnia and Herzegovina
at the time when the request was lodged, is dismissed as ill-founded.

It is hereby established that Article 62 paragraph 5 of the Law
on Defense of Bosnia and Herzegovina (Official Gazette of Bosnia and
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Herzegovina nos. 88/05 and 94/05) is compatible with the Constitution of
Bosnia and Herzegovina.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

I. Introduction

1. On 10 July 2006, Mr. Petar Kunié¢, Mr. Milorad Zivkovié, Mr. Tihomir Gligori¢,
Mr. Nenad MiSi¢, Mr. Milo§ Jovanovié, Mr. Momcilo Novakovi¢, Ms. Ljiljana
Milicevié, Mr. Mirko Blagojevi¢, Ms. Dusanka Majki¢, Ms. Jelina Purkovi¢ and
Ms. Marija Perkanovié, members of the House of Representatives of the Parliamentary
Assembly of Bosnia and Herzegovina at that time (,,the applicants”), lodged a request
with the Constitutional Court of Bosnia and Herzegovina (,,the Constitutional Court”) for
review of the constitutionality of Article 62 paragraph 5 of the Law on Defense of Bosnia
and Herzegovina (,,the Law on Defense”), (Official Gazette of Bosnia and Herzegovina
nos. 88/05 and 94/05).

II. Procedure before the Constitutional Court

2. Pursuant to Article 22(1) of the Rules of the Constitutional Court, on 13 February
2007 the House of Representatives and House of Peoples of the Parliamentary Assembly
of Bosnia and Herzegovina were requested to submit their replies to the request.

3. The House of Representatives of the Parliamentary Assembly of Bosnia and
Herzegovina submitted their reply to the request through their Constitutional and Legal
Committee on 28 February 2007. The House of Peoples of the Parliamentary Assembly of
Bosnia and Herzegovina failed to submit a reply to the request.

4. Pursuant to Article 33 of the Rules of the Constitutional Court, on 14 June 2007 the
Ministry of Defense of Bosnia and Herzegovina (,,the Ministry of Defense”) was requested
to submit information as to whether the Ministry of Defense took a final decision on the
status of civil servants and employees formerly employed with the Ministry of Defense of
the Republika Srpska (,.the civil servants™).
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5. On 11 July 2007, the Ministry of Defense informed the Constitutional Court that they
had not taken a final decision on the status of the civil servants thus far. Furthermore, the
Ministry of Defense stated that they acted in accordance with the provisions of the Law
on Defense, which were binding upon the Ministry, pending a final decision and that the
Ministry, acting in accordance with its competence, had passed adequate regulations on
application in compliance with the referred provisions of the Law on Defense.

6. Pursuant to Article 26(2) of the Rules of the Constitutional Court, the reply to the
request was communicated to the applicant on 5 June 2007.

7. In accordance with Article 93(1) of the Rules of the Constitutional Court, Judge
Seada Palavri¢, was exempted from taking part in the decision-making process in the
present case, given the fact that, as a member of the Parliamentary Assembly of Bosnia
and Herzegovina, she had participated in the adoption of the law which is the subject of
disputing.

III. Request

a) Statements from the request

8. The applicants filed the request in accordance with the provisions of Article VI(3)(a)
of the Constitution of Bosnia and Herzegovina. They hold that Article 62 paragraph 5 of
the Law on Defense is incompatible with the Constitution of Bosnia and Herzegovina as
its provisions are discriminatory. Namely, Article 62 paragraph 5 of the aforementioned
Law provides that civil servants shall have the same pay (salary, remunerations etc.) they
had while being employed with the Ministries of the Entities pending a final decision
of the Minister of Defense in respect of their status within the Ministry of Defense after
the election procedure as provided by Article 64 of the Law on Defense. Furthermore,
the applicants allege that the civil servants and employees from Republika Srpska have
received salaries and meal allowance that are 20% to 30% lower than those of other civil
servants and that their holiday allowance has been up to three times lower since the date
of their transfer (1 January 2006). They therefore hold that the quoted law provision is
discriminatory and unconstitutional since it treats differently the same category of civil
servants and employees. Also, they point out that it is absurd that the civil servants with
the same qualifications and status employed with the same body have different pay and
remunerations. Although the applicants did not specify any provision of the Constitution of
Bosnia and Herzegovina they claim to have been violated, it follows from the request that
they raise the issue of violation of the right to non-discrimination under Article I11(4) of the
Constitution of Bosnia and Herzegovina and Article 14 of the European Convention for
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the Protection of Human Rights and Fundamental Freedoms (,,the European Convention™)
in conjunction with the right to property under Article 11(3)(k) of the Constitution of
Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European Convention,
Article 7 of the International Covenant on Economic, Social and Cultural Rights and
Article 1 of Protocol No. 12 to the European Convention. The applicants proposed that the
Constitutional Court takes a decision whereby it would declare the provisions of Article
62 paragraph 5 of the Law on Defense incompatible with the Constitution of Bosnia and
Herzegovina.

b) Reply to the request

9. In reply to the request the Constitutional and Legal Committee of the House of
Representatives of the Parliamentary Assembly of Bosnia and Herzegovina alleges that
the legislator, by passing the challenged provision of Article 62 paragraph 5 of the Law
on Defense, had the intention of regulating the rights of civil servants for a fixed period
of time. In particular, by the challenged provision, the legislator protects — guarantees
the civil servants’ acquired rights in respect of their positions, salaries and remunerations
pending a final decision of the Minister of Defense in respect of their status within the
Ministry of Defense after the election procedure as provided for by Article 64 of the Law
on Defense, assuming that the duration of the transitional period shall be limited. The
challenged provision has not stipulated anything new, but quite the contrary, the existing
situation has been maintained. Status quo in itself cannot be the source of a discriminatory
relation. If there is a differentiation between salaries and remunerations, it has not been
caused by the adoption of the Law on Defense and application of Article 62 paragraph 5
but earlier. Furthermore, the Constitutional Committee alleges that the excessive length of
transitional period pending a final decision on the status of civil servants may jeopardize
the principles on which the civil service is based. Effective actions and adoption of a
final decision on the status of all employed persons would resolve the indicated problems
which, once again, show that the text of Article 62 paragraph 5 of the Law on Defense is
not the cause of the problem but an inherited situation and tardiness in implementation
of Article 64 regulating the election procedure and Article 65 of the Law on Defense
regulating decision-making procedure in respect of the status of civil servants.

IV. Relevant Law

10. The Law on Defense of Bosnia and Herzegovina (Official Gazette of Bosnia and
Herzegovina nos. 88/05 and 94/05)
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Article 62 paragraphs 1, 3, 4 and 5

(1) With the exception of the provisions of Article 19 paragraph 4 and Article 32 (a)
of the Law on Civil Service in the Institutions of Bosnia and Herzegovina (Official Gazette
of Bosnia and Herzegovina nos. 19/02, 35/03, 14/04, 17/04, 26/04, 37/04, 48/05), all civil
servants of the former Ministries of Defense of the Entities, whose status as civil servants
was established in the procedure conducted by the competent Agencies of the Entities,
shall become civil servants of the Ministry of Defense on 1 January 2006, and the Law on
Civil Service in the Institutions of Bosnia and Herzegovina shall apply to them.

(3) On I January 2006 the employees of the former Ministries of Defense of the
Entities shall become employees of the Ministry of Defense and the Law on Labor in the
Institutions of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina nos.
26/04 and 7/05) shall apply to them.

(4) [...] the civil servants and employees referred to in paragraphs 1 and 3 of this
Article shall perform the same tasks and duties insofar as they are in accordance with
the present Law pending a decision of the Minister in respect of their status following the
election procedure prescribed by Article 64 of the present Law.

(5) [...] the civil servants and employees referred to in paragraphs 1 and 3 of this
Article shall have the same positions, salaries and remunerations pending a final decision
of the Ministry of Defense in respect of their status in the Ministry of Defense following
the election prescribed by Article 64 of the present Law.

Article 64 paragraphs 3 and 5

(3) The Election Commission shall have the responsibility to establish whether the
civil servants and employees with the Ministry of Defense fulfill the requirements for
continuation of employment with the Ministry of Defense as regulated by the applicable
provisions and other requirements determined by the Minister of Defense and approved
by the Council of Ministers of Bosnia and Herzegovina,

(5) The Election Commission shall propose all civil servants and employees of the
Ministry of Defense, that have been transferred from the former Ministries of Defense of
the Entities, and shall submit a report to the Minister of Defense for his/her consideration
prior to taking a decision referred to in Articles 65 and 66 of the present Law.

Article 65

After the election procedure referred to in Article 64 of the present Law, the Minister
of Defense shall take a decision on the status of all civil servants and employees of the
Ministry of Defense in compliance with the report referred to in Article 64 paragraph 5
of the present Law.

237



Bulletin of the Constitutional Court of Bosnia and Herzegovina, no. 2

Article 66

(1) The Minister of Defense shall draft a new Book of Rules on Internal Organization
and shall submit it to the Council of Ministers of Bosnia and Herzegovina for approval
within a time limit of 30 days from the date of entry into force of the present Law.

(2) Following the adoption of the Book of Rules referred to in paragraph 1 of the
present Article, the Minister of Defense shall assign selected civil servants and employees
to the determined work positions.

V. Admissibility

11. Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, so far as relevant,
reads as follows:

1. The Constitutional Court shall have exclusive jurisdiction to decide any dispute
that arises under this Constitution between the Entities or between Bosnia and Herzegovina
and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including
but not limited to:

- Whether any provision of an Entitys constitution or law is consistent with this
Constitution.

Disputes may be referred only by a member of the Presidency, by the Chair of the
Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly, by one-fourth of the members of either chamber of the Parliamentary Assembly,
or by one-fourth of either chamber of a legislature of an Entity.

12. The Constitutional Court holds that the present request relates to an issue under
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina as it relates to the review
of constitutionality of Article 62 paragraph 5 of the Law on Defense, i.e. issue falling
within the scope of competence of the Constitutional Court under Article VI(3)(a) of the
Constitution of Bosnia and Herzegovina.

13. Furthermore, the Constitutional Court established that the applicants (11) were
members of the House of Representatives of the Parliamentary Assembly of Bosnia and
Herzegovina at the time they lodged the request and that they constituted one-fourth of
the members (42) of the House of Representatives. Therefore, they are authorized persons
within the meaning of Article VI(3)(a) of the Constitution of Bosnia and Herzegovina.

14. In view of the provisions of Article VI(3)(a) of the Constitution of Bosnia and
Herzegovina and Article 17(1) of the Rules of the Constitutional Court, the Constitutional
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Court concludes that the present request is admissible as it has been filed by the authorized
persons and that there are no other formal reasons under Article 17(1) of the Rules of the
Constitutional Court which would render the request inadmissible.

VI. Merits

15. The applicants filed the request in accordance with Article VI(3)(a) of the Constitution
of Bosnia and Herzegovina. They claim that Article 62 paragraph 5 of the Law on Defense
is incompatible with the Constitution of Bosnia and Herzegovina as its provisions are
discriminatory because the civil servants formerly employed with the Ministry of Defense
of the Republika Srpska and presently employed with the Ministry of Defense receive
salaries and remuneration that are lower than the salaries and remunerations of other
civil servants with the Ministry of Defense. The applicants raise the issue of violation
of the right to non-discrimination under Article 11(4) of the Constitution of Bosnia and
Herzegovina and Article 14 of the European Convention in conjunction with the right
to property under Article I1(3)(k) of the Constitution of Bosnia and Herzegovina and
Article 1 of Protocol No. 1 to the European Convention and Article 7 of the International
Covenant on Economic, Social and Cultural Rights and Article 1 of Protocol No. 12 to the
European Convention.

As to the discrimination in conjunction with the right to property
16. Article I1(4) of the Constitution of Bosnia and Herzegovina reads as follows:

The enjoyment of the rights and freedoms provided for in this Article or in the
international agreements listed in Annex I to this Constitution shall be secured to all
persons in Bosnia and Herzegovina without discrimination on any ground such as sex,
race, color, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.

17. Article 14 of the European Convention reads as follows:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.

18. Article I1(3)(k) of the Constitution of Bosnia and Herzegovina reads as follows:

All persons within the territory of Bosnia and Herzegovina shall enjoy the human
rights and fundamental freedoms referred to in paragraph 2 above, these include:
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[-]
k) The right to property.
Article 1 of Protocol No. 1 to the European Convention reads as follows:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance with
the general interest or to secure the payment of taxes or other contributions or penalties.

19. In considering whether there has been a violation of the right to non-discrimination
under Article 11(4) of the Constitution of Bosnia and Herzegovina and Article 14 of the
European Convention in conjunction with the right to property under Article I1(3)(k) of the
Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the European
Convention, the Constitutional Court must first examine whether the present case gives
rise to ,,property” protected by the guarantees related to the ,,right to property”.

20. According to the case-law of the European Court of Human Rights, the pay for work
fall within the scope of protection under Article 1 of Protocol No. 1 of the European
Convention (see ECHR, Smokovitis and Others vs. Greece, judgment of 11 April 2002,
Application no. 46356/99, paragraph 32). The Constitutional Court has already concluded
that the right to pay for work can be regarded as ,,possessions” within the meaning of Article
1 of Protocol No. 1 to the European Convention (see Decision of the Constitutional Court
no. U 26/00, paragraph 22, published in the Official Gazette of Bosnia and Herzegovina
no. 8/02). However, this does not include the right to payment of a precisely determined
amount. Furthermore, justified expectations that certain conditions will be applied and
legitimate claims can be regarded as possessions.

21. In considering the issue relating to the right to salaries and remunerations of civil
servants in the context of the challenged provision of Article 62 paragraph 5 of the Law
on Defense, the Constitutional Court observes that the challenged Article provides that
the civil servants shall become the civil servants of the Ministry of Defense and shall
keep their positions, salaries and remunerations pending a final decision of the Minister
of Defense in respect of their status within the Ministry of Defense after the election
procedure prescribed by Article 64 of the Law on Defense. According to Article 62
paragraph 4 of the same Law, the civil servants and employees (...) shall perform the
same tasks and duties (...).
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22. Taking into account the present legislation, the challenged provision of Article 62
paragraph 5 of the Law on Defense, which provides that the civil servants shall keep
their positions, salaries and remunerations pending a final decision of the Minister of
Defense in respect of their status within the Ministry of Defense, guarantees the civil
servants’ acquired right to salary and remunerations they had while being employed
with the Ministry of Defense of the Entity. Moreover, with exception of the challenged
provision of Article 62 paragraph 5 of the Law on Defense, no other provision of the
quoted Law regulates precisely the right to salary and remunerations of the civil servants
(formerly employed with the Ministry of Defense of the Republika Srpska) who are
presently employed with the Ministry of Defense. Therefore, the civil servants who shall
keep their positions, salaries and remunerations in accordance with Article 62 paragraph 5
of the Law on Defense pending a final decision on their status of the Minister of Defense
do not have legally constituted right to higher salary and remunerations than those they
received according to the Entity regulations, which payment has not been questioned by
the challenged law. Furthermore, they could not have had any ,,legitimate expectation”
that their salaries and remunerations would be increased in the transitional period pending
a final decision on their status since no law provision provides for it. It follows that the
differentiation in the salaries and remunerations between the civil servants of the former
Ministries of Defense of the Entities, whose status within the Ministry of Defense has not
been resolved yet by a final decision and the civil servants whose status has been resolved
by a final decision of the Minister of Defense does not constitute ,,possessions” within the
meaning of Article II(3)(k) of the Constitution of Bosnia and Herzegovina and Article 1
of Protocol No. 1 to the European Convention.

23. Furthermore, the right to non-discrimination under Article 11(4) of the Constitution of
Bosnia and Herzegovina and Article 14 of the European Convention is an accessory right.
This implies that it has no independent existence since it has effect solely in relation to
the enjoyment of the rights and freedoms safeguarded by the Constitution of Bosnia and
Herzegovina and European Convention. Although the application of Article 14 does not
presuppose a breach of those provisions, there can be no room for its application unless
the facts at issue fall within the ambit of a guaranteed right (see ECHR, Karlheinz Schmidt
vs. Germany, judgment of 18 July 1994, Series A no. 291-B, paragraph 22).

24. As the Constitutional Court has already concluded that in the instant case there is no
»possessions” that enjoys protection under Article 1I(3)(k) of the Constitution of Bosnia
and Herzegovina and Article 1 of Protocol No. 1 to the European Convention, there has
been no violation of the right to non-discrimination relating to the enjoyment of this right.
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General right to non-discrimination - Article 1 of
Protocol No. 12 to the European Convention

25. Article 1 of Protocol No. 12 to the European Convention implies wider scope in
respect of the principle of non-discrimination. On 29 July 2003, the State of Bosnia and
Herzegovina ratified Protocol No. 12 to the European Convention, which secures the
enjoyment of any right set forth by law without discrimination. This Protocol entered into
force on 1 April 2005.

26. Article 1 of Protocol No. 12 reads as follows:

1. The enjoyment of any right set forth by law shall be secured without discrimination
on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property, birth or other
status.

2. No one shall be discriminated against by any public authority on any ground such
as those mentioned in paragraph 1.

27. It follows that the provisions of Protocol No. 12 guarantee the enjoyment of all
rights provided by law without discrimination and provides precisely that no one shall
be discriminated against by public authorities on any ground. The basic principle of
non-discrimination is thereby extended to national laws and thus it is not limited to the
rights guaranteed by the European Convention. The Constitutional Court reiterates that
the provisions of Article 62 paragraph 5 of the Law on Defense protects the acquired
rights of the civil servants who shall keep their positions, salaries and remunerations
pending a final decision in respect of their status of the Ministry of Defense. The mere
fact that Article 64 of the Law on Defense provides that it will be confirmed whether
the civil servants fulfill the requirements for continuation of employment with the
Ministry of Defense, prescribed by relevant regulations as well as other requirements
determined by the Minister and approved by the Council of Ministers shows that there
are no strong guarantees that all civil servants of the former Ministries of Defense of
the Entities will fulfill those requirements. Namely, the Law on Defense provides for a
possibility to establish following the procedure, whether civil servants and employees
fulfill the requirements for continuation of employment with the Ministry of Defense.
As stipulated by the Law on Defense, the State is obliged to provide implementation of
applicable norms in order to allow for civil servants to resolve their employment status,
which certainly represents a legitimate aim in the general interest. The civil servants and
employees are not denied the right to salary by the Law on Defense, but quite the contrary,
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the challenged provision protects the civil servants’ acquired rights as to their positions
and salaries, pending a final decision on their status. The Constitutional Court observes
that the status of the civil servants formerly employed with the Ministries of Defense
of the Entities is specific and that they belong to a specific category whose status as to
their positions and salaries remains the same pending a decision on their final status, i.e.
pending a decision on whether they fulfill legal requirements to continue being employed
with the Ministry of Defense.

28. The Constitutional Court holds that the aim of the legislator was to regulate the rights
of the civil servants from the Ministries of Defense of the Entities for a certain period of
time by the challenged provision of Article 62 paragraph 5 of the Law on Defense and to
protect in that way the guaranteed acquired rights of the civil servants as to their positions,
salaries and remuneration pending a final decision on their status.

29. The Constitutional Court observes that the applicants are justifiably discontent with
the excessive length of the period pending a final decision on their status, which, first of
all, relates to the lack of a mechanism implementing the Law on Defense. It is true that
the Law on Defense does not determine duration of the transitional period during which
their status should be resolved and that a more effective action in terms of taking a final
decision on the status of all employed persons would resolve the problems indicated by
the applicants. However, it cannot be said that the challenged provisions do not pursue
the legitimate aim, that they are not justified and that they represent an excessive burden
put on the applicants, since the restriction is proportionate to the aim of the community in
terms of preservation of the established defense system and creation of a single defense
system in order to secure sovereignty, territorial integrity and international subjectivity of
Bosnia and Herzegovina.

30. Inthe instant case, the aim of the Law on Defense is to establish a system of defense
of Bosnia and Herzegovina which armed forces will be a professional force organized and
controlled by Bosnia and Herzegovina so that it would be hard to deny the legitimacy of a
norm that is necessary to attain a single defense system of Bosnia and Herzegovina.

31. This being so, the Constitutional Court concludes that the provisions of the challenged
Article 62 paragraph 5 of the Law on Defense do not jeopardize the acquired rights of the
civil servants, but indeed guarantee the enjoyment of the acquired rights in respect of the
salaries and remunerations of the civil servants pending a final decision on their status of
the Minister of Defense. Consequently, the Constitutional Court holds that the challenged
provisions of Article 62 paragraph 5 of the Law on Defense are not discriminatory and that
Article 1 of Protocol No.12 to the European Convention has not been violated.
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Discrimination as to Article 7(i) of the
International Covenant on Economic, Social and Cultural Rights

32. The applicants raise the issue of non-discrimination in respect of fair wages and
equal remuneration for work as ensured by Article 7(i) of the International Covenant on
Economic, Social and Cultural Rights.

Article 7(i) of the International Covenant on Economic, Social and Cultural Rights
reads as follows:

The states parties to the present covenant recognize the right of everyone to the
enjoyment of just and favourable conditions of work which ensure, in particular:

(i) fair wages and equal remuneration for work of equal value without distinction of
any kind, in particular women being guaranteed conditions of work not inferior to those
enjoyed by men, with equal pay for equal work;

33. The Constitutional Court recalls that the right to work and the right to the enjoyment
of favourable conditions of work are not guaranteed by the Constitution of Bosnia and
Herzegovina nor by the European Convention which, according to Article II(2) of the
Constitution of Bosnia and Herzegovina, is directly applied in Bosnia and Herzegovina.
However, Annex I item 8 of the Constitution of Bosnia and Herzegovina provides for the
Additional Human Rights Agreements to be applied in Bosnia and Herzegovina, including
the International Covenant on Economic, Social and Cultural Rights (1996). Article 7
(1) of the Covenant guarantees the right to fair wages and remuneration for work. The
enjoyment of that right is guaranteed by Article 11(4) of the Constitution of Bosnia and
Herzegovina which provides that the enjoyment of the rights and freedoms provided for in
this Article or in the international agreements listed in Annex I to this Constitution shall be
secured to all persons in Bosnia and Herzegovina without discrimination on any ground
such as sex, race, color, language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other status.

34. The Constitutional Court reiterates that the provisions of Article 62 paragraph 5 of
the Law on Defense protect the acquired rights of the civil servants as to their salaries
and remunerations pending a final decision in respect of their status. The mere fact that
provisions of Article 64 of the Law on Defense provides that it should be examined
whether the civil servants fulfill the requirements for continuation of their employment
with the Ministry of Defense as well as other criteria determined by the Minister and
approved by the Council of Ministers of Bosnia and Herzegovina, indicates that there
are no guarantees that all persons employed with the Entities’ Ministries of Defense
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will fulfill those requirements. Therefore, the Law on Defense provides that the State is
obligated to ensure implementation of applicable norms to make it possible for the civil
servants to resolve their labor status. Furthermore, the provisions of the Law on Defense
do not deprive the civil servants of the right to salary and remunerations. On the contrary,
the challenged provision of Article 62 paragraph 5 of the Law on Defense protects the
rights that the civil servants acquired in respect to their position including certain salaries
pending a final decision on their status. Moreover, none of the provisions of the Law
on Defense, except the challenged provision of Article 62 paragraph 5 of the Law on
Defense, regulates the issue of the right to salary and remunerations of the civil servants
(formerly employed with the Ministry of Defense of the Republika Srpska) who became
the employees of the Ministry of Defense.

35. This being so, the Constitutional Court concludes that the challenged provision
of Article 62 paragraph 5 of the Law on Defense is not in violation of the right of the
civil servants to non- discrimination in conjunction with Article 7 (i) of the International
Covenant on Economic, Social and Cultural Rights.

VII. Conclusion

36. The Constitutional Court concludes that the challenged provision of Article 62
paragraph 5 of the Law on Defense is in compliance with the Constitution of Bosnia
and Herzegovina as there has been no violation of the right to non-discrimination
under Article 11(4) of the Constitution of Bosnia and Herzegovina and Article 14 of
the European Convention in conjunction with the right to property under Article I1(3)
(k) of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No.1 to the
European Convention and Article 7(i) of the International Covenant on Economic, Social
and Cultural Rights and Article 1 of Protocol No. 12 to the European Convention.

37. Pursuant to Article 61(1) and (3) of the Rules of the Constitutional Court, the
Constitutional Court decided as set out in the enacting clause of this Decision.

38. Pursuantto Article VI(4) of the Constitution of Bosnia and Herzegovina, the decisions
of the Constitutional Court shall be final and binding.

Hatidza Hadziosmanovié¢
President
Constitutional Court of Bosnia and Herzegovina
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DECISION
ON ADMISSIBILITY
AND MERITS

Request of Dr Milorad Zivkovié,
the Chairman of the House of
Representatives of the Parliamentary
Assembly of BiH, for a review
of the -constitutionality of Article
11, paragraph 6 of the Law on the
Financing of Institutions of Bosnia
and Herzegovina with Article VIII
(2) of the Constitution of Bosnia and
Herzegovina

Decision of 25 January 2008






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2), Article
61(1) and (2) and Article 63(2) and (3) of the Rules of the Constitutional Court of Bosnia
and Herzegovina (Official Gazette of Bosnia and Herzegovina no. 60/05), in Plenary and
composed of the following judges:

Ms. Hatidza Hadziosmanovié, President
Mr. Miodrag Simovi¢, Vice-President
Ms. Valerija Gali¢, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadic¢,

Ms. Constance Grewe,

Mr. Krstan Simi¢

Having deliberated on the request of Dr Milorad Zivkovié, the Chair of the House
of Representatives of the Parliamentary Assembly of Bosnia and Herzegovina in case
no. U 1/08, at its session held on 25 January 2008 adopted the following

DECISION ON ADMISSIBILITY AND MERITS

The request of Dr Milorad Zivkovié, the Chair of the House of
Representatives of the Parliamentary Assembly of Bosnia and Herzegovina
is partially granted.

Itis established that Article 11, paragraph 6 of the Law on the Financing
of Institutions of Bosnia and Herzegovina (Official Gazette of Bosnia and
Herzegovina no. 61/04), in its part that reads as follows: ,,If the Budget is not
adopted by 31 March, no expenditures shall be approved after that day for
any purpose other than paying unsettled debt until the budget is properly
adopted” is inconsistent with Article VIII(2) of the Constitution of Bosnia
and Herzegovina

Article 11 paragraph 6 of the Law on the Financing of Institutions of
Bosniaand Herzegovinais quashedin part whichis declared unconstitutional,
in accordance with Article 63(2) of the Rules of the Constitutional Court of
Bosnia and Herzegovina.
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The provision of Article 11 paragraph 6 of the Law on the Financing
of the Institutions of Bosnia and Herzegovina, in part which is declared
unconstitutional, shall be rendered ineffective on the day following the day of
publication of this Decision in the Official Gazette of Bosnia and Herzegovina
in accordance with Article 63(3) of the Rules of the Constitutional Court of
Bosnia and Herzegovina.

The part of the applicant’s request, relating to Article 11 paragraph 6
of the Law on the Financing of the Institutions of Bosnia and Herzegovina
in the part that reads: ,,The Budget shall be adopted no later than 31 March
each year”, shall be dismissed as ill-founded.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasons

I. Introduction

1. On 15 January 2008, Dr Milorad Zivkovi¢, the Chair of the House of Representatives
of the Parliamentary Assembly of BiH (,.the applicant”) lodged a request with the
Constitutional Court of Bosnia and Herzegovina (,,the Constitutional Court”) for review
of conformity of Article 11, paragraph 6 of the Law on the Financing of Institutions of
Bosnia and Herzegovina (Official Gazette of BiH no. 61/04) (,,the Law on the Financing of
Institutions of BiH”) with Article VIII(2) of the Constitution of Bosnia and Herzegovina.
The applicant requested the Constitutional Court to act urgently, in accordance with
Article 24(4) of the Rules of the Constitutional Court. Also, the applicant requested that
the Constitutional Court, if unable to adopt a decision on the request under an expedited
procedure, adopt an interim measure, whereby Article 6 paragraph 11 of the Law on the
Financing of Institutions of BiH would be suspended.

II. Proceedings before the Constitutional Court

2. Pursuant to Article 22 (1) of the Rules of the Constitutional Court, on 16 January 2008
the House of Representatives and the House of Peoples of the Parliamentary Assembly
of Bosnia and Herzegovina (,,the Parliamentary Assembly of BiH”) were requested to
submit their responses to the request.
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3. On 24 January 2008, the House of Representatives of the Parliamentary Assembly of
BiH submitted its opinion in relation to the request.

4. Pursuant to Article 26(2) of the Rules of the Constitutional Court, the response to the
request was submitted to the applicant.

5. At the request of the applicant and in accordance with Article 24(4) of the Rules of
the Constitutional Court, the Constitutional Court decided to deliberate on the request
in an expedited procedure, considering its nature. Pursuant to Article 93(2) and (3) of
the Rules of the Constitutional Court, the Constitutional Court has also taken a decision
exempting Judge Seada Palavri¢ from sitting in the case, as she took part in the adoption
of the law which is the subject of the request for review of constitutionality.

III. Request

6. The applicant alleges that Article 11 paragraph 6 of the Law on the Financing of
Institutions of BiH is inconsistent with Article VIII(2) of the Constitution of Bosnia and
Herzegovina for it is stipulated by the challenged provision that if the budget of Bosnia
and Herzegovina is not adopted by 31 March ,,the expenditures shall not be approved
for any purpose other than paying unsettled debt until the budget is properly adopted,
after that day.” The applicant alleges that even at first glance it is perfectly clear that the
restrictive measure blocking expenditure, due to failure to adopt the Budget of Bosnia
and Herzegovina within a specified time limit, is inconsistent with Article VIII of the
Constitution of Bosnia and Herzegovina. Furthermore, the applicant alleges that the
Constitution of Bosnia and Herzegovina also provides for a restrictive measure defined
under Article VIII(2) prescribing the use of the budget from the previous year, and that
,»the framer of the Constitution was most probably guided by the fact that use of the budget
from previous year, as a narrow frame, should have a sufficiently stimulating effect on all
institutions participating in the process of adoption of the Law on Budget of Institutions
of Bosnia and Herzegovina and International Obligations of Bosnia and Herzegovina to
make them exert maximum efforts in complying with the deadlines for its adoption.”

7. The applicant further alleges that the application of the challenged provision of
Article 11 paragraph 6 of the Law on the Financing of Institutions of BiH, in case that the
budget of Bosnia and Herzegovina is not adopted within a specified time-limit, ,,may lead
to a blockage in the functioning of institutions of Bosnia and Herzegovina, in turn leading
to chaos and many other detrimental unimaginable consequences”. The applicant has also
pointed out that ,,the adoption of the budget should be stimulated in the same manner as the
restrictive measures which should be applied as a pressure on all involved in the process
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of its adoption, but not in such a manner that the budget is placed outside the Constitution
of BiH, that it is more important than Bosnia and Herzegovina itself, and that the fact of
failure to adopt the budget may seriously jeopardize it. What kind of consequences would
occur if the institutions of BiH have their electricity supply and heating system cut off,
if they were to be without telephone lines and internet network connection, and if there
should be no salaries for the employees of State Investigation and Protection Agency
(SIPA), Intelligence Security Agency, State Border Service, Constitutional Court or other
institutions? Some of the institutions would be left without office space for they could not
afford it”.

8. Having regard to the aforesaid, the applicant suggests that the Constitutional
Court declares unconstitutional the provision of Article 11 paragraph 6 of the Law on
the Financing of Institutions of Bosnia and Herzegovina and ,,orders the Parliamentary
Assembly of Bosnia and Herzegovina to execute the decision of the Constitutional Court
of Bosnia and Herzegovina within 30 days by adopting the Law on Amendments to the
Law on the Financing of Institutions of Bosnia and Herzegovina wherein the challenged
provision will be removed”.

b) Reply to the Request

9.  Theopinion submitted by the House of Representatives of the Parliamentary Assembly
read that the applicant’s request was considered at the session of the Constitutional
and Legal Committee of the House of Representatives of the Parliamentary Assembly
(,,the Commission”) held on 24 January 2008. Following the discussion, the Committee
established that the House of Peoples adopted the Law on the Financing of Institutions
of BiH on 23 November, and the House of Representatives did so on 2 December 2004
respectively. The opinion further reads that the Committee ,,by majority vote, with three
votes ,,in favor”, one ,,against” and two ,,abstaining”, upheld the mentioned request. Three
members of the Committee were not in attendance at the session during the vote casting.”
It is further stated that the chairman of the Committee Mr. Sefik Dzaferovi¢ separated
his opinion holding that the request should not be upheld, as well as that a member of
the Committee Mr. Halid Genjac approached subsequently asking that ,his opinion be
separated, because he held that the Constitutional and Legal Committee should not uphold
similar requests or do otherwise but only state facts in respect of the adopted law”.

IV. Relevant Law

10. In the Law on the Financing of Institutions of BiH (Official Gazette of BiH no.
61/04), the relevant provisions read as follows:
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Article 10
[...]

(3) The Parliamentary Assembly of Bosnia and Herzegovina shall consider the
Proposal for the Budget which is submitted by the Presidency of Bosnia and Herzegovina
and, pursuant to its Rules of Procedure, shall adopt the Law on Budget by 31 December
of the current year in accordance with the approved budget for that year.

Article 11

(1) If the Parliamentary Assembly of Bosnia and Herzegovina does not adopt a
Budget Law before the beginning of fiscal year, the financing shall be temporary until
such law comes into force.

(2) For the purpose of conducting the activities of legally defined budget users and
fulfilling the international financial obligations of Bosnia and Herzegovina, temporary
financing shall be provided in proportion to the funds spent during the three months
average period for the last fiscal year.

[..]

(6) The Budget shall be adopted no later than 31 March each year. If the Budget
is not adopted by 31 March, no expenditures shall be approved after that day for any
purpose other than paying unsettled debt until the budget is properly adopted.

V. Admissibility

11. The Chair of the House of Representatives of the Parliamentary Assembly of Bosnia
and Herzegovina lodged the request for review of constitutionality, which means that the
request was submitted by an authorized person under Article VI(3)(a) of the Constitution
of Bosnia and Herzegovina. The subject of request is a review of constitutionality of
the challenged provision of the Law on the Financing of Institutions of Bosnia and
Herzegovina, passed by the Parliamentary Assembly of BiH. The Constitutional Court is
authorized to resolve this matter in accordance with Article VI(3)(a)(2) of the Constitution
of Bosnia and Herzegovina.

12. Taking into account the provisions of Article VI(3)(a) of the Constitution of Bosnia
and Herzegovina and Article 17(1) of the Rules of Constitutional Court, the Constitutional
Court found that the request is admissible for it was submitted by an authorized person
and that there is no a single reason under Article 17(1) of the Rules of the Constitutional
Court that would render the request inadmissible.
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VI. Merits

13. The applicant alleges that the challenged provision of Article 11 paragraph 6 of
the Law on the Financing of Institutions of BiH is inconsistent with Article VIII of the
Constitution of Bosnia and Herzegovina.

14. The Constitution of Bosnia and Herzegovina reads as relevant:

Article VIII
Finances

1. The Parliamentary Assembly shall each year, on the proposal of the Presidency,
adopt a budget covering the expenditures required to carry out the responsibilities of
institutions of Bosnia and Herzegovina and the international obligations of Bosnia and
Herzegovina.

2. If no such budget is adopted in due time, the budget for the previous year shall be
used on a provisional basis.

3. The Federation shall provide two-thirds, and the Republika Srpska one-third, of
the revenues required by the budget, except insofar as revenues are raised as specified by
the Parliamentary Assembly.

15. According to the contemporary meaning of the Constitution, it is the highest and
fundamental legal act of a state, whereby political and legal system is established, and
therefore all acts and actions of public authorities and citizens must be in compliance with
it. The Constitution and the laws adopted on its basis must provide for the establishment
of effective public authorities in the public interest, but at the same time these laws must
impose limitations on public authorities so as to prevent abuses. Therefore, it is necessary
to establish a balance between the conflicting demands for this kind of limited but
effective authority. Every state body is limited in its legal functioning: a legislative body
must comply with the constitution and executive and judicial authorities must comply
with the constitution and law. The constitutional norms are interpreted and adjusted to
the necessities of life at every level of their implementation, and foremost in the stage
of elaboration of legislation, with due respect for the principle of constitutionality. The
principle of constitutionality does not imply only a requirement for the laws to be passed
by a competent legislative body in accordance with the set procedure, but it also means
a requirement for the laws and other regulations to be in compliance with the provisions
of the constitution in substantive terms. Only the acts that meet these requirements can
satisfy the principle of constitutionality in both the formal and substantive meaning.
Substantive unconstitutionality is, inter alia, related to inconsistency of law provisions
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with the provisions of the constitution in terms of their contents, irrespective of whether it
concerns immediate contradiction (contra constitutionem) or regulating relations contrary
to the meaning of constitutional provisions (praeter constitutionem).

16. In the instant case, the applicant does not challenge the formal constitutionality of the
Law on the Financing of Institutions of BIH, but rather points to the unconstitutionality of
the challenged provision in this law in terms of its substance, stating that the challenged
provision of the said law is ,,manifestly unconstitutional”. In essence, the applicant
considers that the challenged provision is unconstitutional since the legislator prescribed
a time limit within which the budget must be adopted for the current fiscal year and after
the expiry of that deadline no expenditures shall be approved for any purpose ,,other than
paying unsettled debt until the budget is properly adopted”. The Constitutional Court
considers that in the instant case the issue is not a direct or, as alleged by the applicant, ,,a
manifest” unconstitutionality, since the Law on the Financing of Institutions of BiH further
elaborated the constitutional provision on temporary financing in case that the budget is
not adopted in a timely manner. However, the Constitutional Court is of the opinion that
it is necessary to examine whether the challenged law provision is inconsistent with the
meaning of the constitutional provision under Article VIII(2) of the Constitution of Bosnia
and Herzegovina.

17. The Constitutional Court notes that the Constitution of Bosnia and Herzegovina gave
a clear responsibility to the Parliamentary Assembly to adopt the budget to cover the
expenditures required for carrying out the responsibilities of the institutions of Bosnia and
Herzegovina and fulfilling its international obligations. Furthermore, the Constitution also
provided for an arrangement in case the state budget is not adopted in a timely manner: the
budget for the previous year shall then be used on a provisional basis. The Constitutional
Court considers that the rationale for this constitutional arrangement is aimed at ensuring
a regular and smooth functioning of the state, i.e. of the state institutions in case that,
for some reason, the budget is not adopted in due time. Moreover, the Constitutional
Court observes that Article VIII(2) of the Constitution of Bosnia and Herzegovina is a
constitutional principle by its nature, for it precisely defines the notion of ,timely” and
,»on a provisional basis”. This is definitely for the reason that the state legislator is given
a power, in accordance with its constitutional responsibilities and obligations, to regulate
these issues in more detail by a relevant law, observing the said constitutional provision.

18. Acting in accordance with its responsibilities, the Parliamentary Assembly of
BiH stipulated, in Article 10 of the Law on the Financing of Institutions of BiH, that it
should consider the draft budget which is to be proposed by the Presidency of BiH and
that it should adopt the Law on Budget by 31 December of the current fiscal year. The

255



Bulletin of the Constitutional Court of Bosnia and Herzegovina, no. 2

Constitutional Court considers that in this way the constitutional notion of ,timeliness”
has been worked out in detail by the law. As for the constitutional notion ,,on a provisional
basis”, the legislator further elaborated on this constitutional notion stipulating that, if the
Law on Budget is not adopted before the beginning of a new fiscal year, the financing will
be carried on a provisional basis until such law enters into force, no later than March 31%,
by which date the Law on Budget must be adopted. In order to ensure the compliance with
this provision, the legislator set down a rule, as a kind of a restrictive measure, that upon
the expiry of the specified time-limit no expenditures will be approved for any purpose
other than paying unsettled debt.

19. Inconsidering the question as to whether this legal provision is contrary to the meaning
of Article VIII of the Constitution of Bosnia and Herzegovina, the Constitutional Court
first and foremost observes that the Constitution of Bosnia and Herzegovina lays down
basic constitutional principles and goals for the functioning of Bosnia and Herzegovina,
inter alia, through discharging competencies and commitments of the state institutions. A
positive constitutional obligation of Bosnia and Herzegovina and its competent authorities
arises therefrom, and that is to create a necessary legal framework specifying constitutional
obligations. One of those obligations, without which it would be practically impossible
to discharge jurisdiction of the state, i.e. of its institutions, effectively is the adoption of
budget for each fiscal year. In that respect, as aforesaid, the BiH Constitution lays down
only basic constitutional principles, which the legislator is obliged to elaborate.

20. In the present case, the Constitutional Court deems that the legislator did not act
inconsistent with the BiH Constitution in specifying by law the general constitutional
provision on temporary funding of the state institutions in the event the adoption of the
budget is untimely, by defining the deadline for such temporary situation. Namely, as
mentioned above, rationale of the provision of Article VIII(2) of the Constitution of Bosnia
and Herzegovina is to ensure unhindered functioning of the state and its institutions,
whereby temporary funding was possible for a specified period of time only, during which
the competent institutions have the obligation to work more intensively and efficiently
on adopting the budget. However, the Constitutional Court holds that the purpose of such
provision is in no way for the temporary situation to last indefinitely. Such interpretation
would bring into question effective functioning of the state and its institutions. As aforesaid,
the Constitution, and laws enacted on its grounds, must facilitate the constitutional and
effective functioning of public authorities.

21. Therefore, the Constitutional Court considers that the legislator may introduce time
constraints in respect of the period during which temporary funding may be in place and
during which the budget must be adopted, the goal of which is to discharge competencies
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of the BiH institutions effectively. Therefore, the challenged provision of Article 11
paragraph 6 of the Law on the Financing of Institutions of BiH in the part reading ,.the
budget must be adopted no later than 31 March of each year” is not inconsistent with
Article VIII(2) of the Constitution of Bosnia and Herzegovina.

22. On the other hand, the Constitutional Court observes that, by the disputed provision
of Article 11 paragraph 6 of the Law on the Financing of Institutions of Bosnia and
Herzegovina, the legislator stipulates a sort of sanction in the event the budget is not
adopted within the timeframe given subsequently. In that respect, the applicant points
to actual problems and consequences that could set in if the budget is not adopted by 31
March 2008. However, in reviewing the constitutionality of some law or a provision of
a certain law, the task of the Constitutional Court is to conduct that review in abstracto
regardless of any particular case. Therefore, the Constitutional Court shall review the
issue of constitutionality of the disputed legal solution in general terms.

23. Bearing in mind the aforesaid, the Constitutional Court considers that the legislator in
no uncertain terms has authority and competence to envisage and prescribe the manner of
conduct in the event that the budget is not adopted upon the expiry of deadline stipulated
for temporary funding. However, measures stipulated by the legislator in such a case
cannot be such as to completely obstruct the functioning of the state, i.e. its institutions,
as that would be contrary to the goals, purpose and spirit of the Constitution of Bosnia
and Herzegovina. A possibility of temporary funding specified in Article VIII(2) of
the Constitution of Bosnia and Herzegovina was stipulated, particularly aiming at the
effective functioning of the state and its institutions and not at completely obstructing
them. Therefore, this provision may in no way be interpreted as granting authority to the
legislator to hinder by law any operation of state institutions, regardless of the issue at
hand. On the contrary, the purpose of such constitutional provision is to leave lots of room
to the legislator to seek out the best solutions to ensure effective functioning of the state.
The Constitutional Court shall not consider the issue as to which measures the legislator
should choose as most efficient, as that is exclusively the task of the competent legislator.
However, the Constitutional Court points out that the legislator has responsibility to take
appropriate legislative measures urgently in order to solve the issue of adopting a budget
and temporary funding in accordance with the Constitution of Bosnia and Herzegovina,
as reasoned in this decision, and in the manner not leading to possible obstruction of the
functioning of the institutions of the state of Bosnia and Herzegovina.

24. Inview of the abovementioned, the Constitutional Court is of opinion that provision
of Article 11 paragraph 6 of the Law on the Financing of Institutions of Bosnia and
Herzegovina in the part that reads: ,,If the Budget is not adopted by 31 March, no
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expenditures shall be approved after that day for any purpose other than paying unsettled
debt until the budget is properly adopted” is not in conformity with Article VIII (2) of the
Constitution of Bosnia and Herzegovina.

VII. Conclusion

25. The Constitutional Court concludes that the legislator has the authority, to specify
a deadline, for the sake of efficient functioning of the state, within which a budget must
be adopted, and during which temporary funding may be in place. In addition, measures
stipulated by the legislator, in the event the deadline is not observed, must not entirely
hinder the discharge of competencies of the state institutions, as that would prove contrary
to the goal and spirit of the Constitution of Bosnia and Herzegovina. Therefore, the
Constitutional Court concludes that the disputed provision of Article 11 paragraph 6 of the
Law on the Financing of Institutions of BiH, in the part reading ,,the budget must be adopted
no later than March 31% of each year” is consistent with Article VIII(2) of the Constitution
of Bosnia and Herzegovina. However, in the part reading ,,if the Budget is not adopted by
March 31%, no expenditures shall be approved after that day for any purpose other than
paying unsettled debt until the budget is properly adopted”, the challenged provision is
not in conformity with Article VIII(2) of the Constitution of Bosnia and Herzegovina, for
the reason that this measure entirely hinders the carrying out of competencies of the state
institutions after the said date.

26. Given the decision on merits in this case, the Constitutional Court is of an opinion
that there are no grounds to review the proposal of the applicant for an interim measure.

27. Pursuant to Article 61(1) and (2) and Article 63(2) and (3) of the Rules of the
Constitutional Court, the Constitutional Court has decided as stated in the enacting clause
of this decision.

28. Inview of Article VI(4) of the Constitution of Bosnia and Herzegovina, the decisions
of the Constitutional Court shall be final and binding.

Hatidza Hadziosmanovié¢
President
Constitutional Court of Bosnia and Herzegovina
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DECISION
ON ADMISSIBILITY
AND MERITS

Request of Mr. Nikola Spiri¢, the
Deputy Chairmen of the House of
Representatives of the Parliamentary
Assembly of Bosnia and Herzegovina
at the time of filing a request, for
a review of the constitutionality of
Article 1, paragraphs 2 and 3, Article
4, Articles 5 through 21, Article 27 and
Article 28 of the Law on Settlement
of Debts Arising from Old Foreign
Currency Savings

Decision of 28 March 2008






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 17(1)(6) and Article
59(2)(2), Article 61(1) and (3) and Article 65(1)(4) of the Rules of the Constitutional
Court of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina no. 60/05),
in plenary and composed of the following judges:

Ms. Hatidza Hadziosmanovié, President
Mr. David Feldman, Vice-President

Mr. Miodrag Simovié, Vice-President
Ms. Valerija Gali¢, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadic¢,

Ms. Constance Grewe,

Ms. Seada Palavrié

Mr. Krstan Simi¢

Having deliberated on the request of Mr. Nikola Spiri¢, the Deputy Chair of the
House of Representatives of the Parliamentary Assembly of Bosnia and Herzegovina
at the time of lodging a request, in case no. U 13/06, at its session held on 28 March
2008 adopted the following

DECISION ON ADMISSIBILITY AND MERITS

The request of Mr. Nikola Spiri¢, the Deputy Chair of the House of
Representatives of the Parliamentary Assembly of Bosnia and Herzegovina
at the time of lodging a request, for review of constitutionality of Articles
4 and 28 of the Law on Settlement of Debts Arising from Old Foreign
Currency Savings (Official Gazette of Bosnia and Herzegovina nos. 28/06,
76/06 and 72/07) is dismissed as ill-founded.

It is established that Article 4 of the Law on Settlement of Debts
Arising from Old Foreign Currency Savings (Official Gazette of Bosnia and
Herzegovina nos. 28/06, 76/06 and 72/07) is consistent with Article I1(3)(k)
of the Constitution of Bosnia and Herzegovina and Article 1 of the Protocol
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no. 1 to the European Convention for the Protection of Human Rights and
Fundamental Freedoms.

It is established that Article 28 of the Law on Settlement of Debts
Arising from Old Foreign Currency Savings (Official Gazette of Bosnia and
Herzegovina nos. 28/06, 76/06 and 72/07) is consistent with Article I1(3)(e)
of the Constitution of Bosnia and Herzegovina and Article 6 paragraph
1 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms

The proceedings initiated by the request of Mr. Nikola §pirié, the
Deputy Chair of the House of Representatives of the Parliamentary
Assembly of Bosnia and Herzegovina at the time of lodging a request, for
review of constitutionality of Articles 5 through 21 of the Law on Settlement
of Debts Arising from Old Foreign Currency Savings (Official Gazette of
Bosnia and Herzegovina nos. 28/06, 76/06 and 72/07) is hereby terminated on
the grounds that it would serve no purpose to conduct further proceedings.

The request of Mr. Nikola Spiric’, the Deputy Chair of the House of
Representatives of the Parliamentary Assembly of Bosnia and Herzegovina
at the time of filing a request, for review of constitutionality of Article
1 paragraphs 2 and 3 and Article 27 of the Law on Settlement of Debts
Arising from Old Foreign Currency Savings (Official Gazette of Bosnia and
Herzegovina nos. 28/06, 76/06 and 72/07) is rejected on the ground that the
legal circumstances have changed.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasons

I. Introduction

1.  On 31 May 2006, Nikola Spiri¢, the Deputy Chair of the House of Representatives
of the Parliamentary Assembly of BiH at the time of lodging a request (,,the applicant”),
lodging a request with the Constitutional Court of Bosnia and Herzegovina (,the
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Constitutional Court”) for review of constitutionality of Article 1, paragraphs 2 and
3, Article 4, Articles 5 through 21, Article 27 and Article 28 of the Law on Settlement
of Debts Arising from Old Foreign Currency Savings (Official Gazette of Bosnia and
Herzegovina nos. 28/06, 76/06 and 72/07), (,.,the challenged Law™).

II. Proceedings before the Constitutional Court

2. Pursuant to Article 22(1) of the Rules of the Constitutional Court, on 13 August 2007,
the House of Representatives of the Parliamentary Assembly of Bosnia and Herzegovina
(,,the House of Representatives”) and House of Peoples of the Parliamentary Assembly of
Bosnia and Herzegovina (,,the House of Peoples) were requested to submit their replies
to the request, while the Ministry of Finance and Treasury of Bosnia and Herzegovina
(,,the Ministry of Finance”) was requested on 25 February 2008 to submit its reply to the
request.

3. On6 September 2007, the House of Representatives submitted its reply to the request.
The Ministry of Finance submitted its reply on 4 March 2008 while the House of Peoples
failed to submit it reply.

4. Pursuant to Article 26(2) of the Rules of the Constitutional Court, the reply to the
request was communicated to the applicant on 4 March 2008.

5. Given the fact that the Parliamentary Assembly, after the submission of the request
in question, passed the Law on Amendments to the Law on Settlement of Debts Arising
from Old Foreign Currency Savings (Official Gazette of BiH no. 76/06) and the Law
on Amendments to the Law on Settlement of Debts Arising from Old Foreign Currency
Savings (Official Gazette of BiH no. 72/07), on 5 February 2008, the Constitutional Court
requested from the applicant to give his opinion about the changed legal circumstances.
The applicant failed to give his opinion within a specified time limit of 15 days.

III. Request

a) Allegations stated in the request

6. The applicant alleges that Article 1, paragraphs 2 and 3 of the challenged Law, is
inconsistent with Article ITI(1)(e) of the Constitution of Bosnia and Herzegovina, whereby
it is stipulated that finances for the international obligations of Bosnia and Herzegovina
shall be within the exclusive responsibility of Bosnia and Herzegovina. Furthermore, it is
stated that Article 4 of the challenged Law is inconsistent with the Constitution of Bosnia
and Herzegovina because ,,the interest accrued in accordance with previous agreements
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falls within the scope of acquired rights of the holders of old foreign currency savings
accounts and cancellation of the said interest would constitute a violation of international
obligations of Bosnia and Herzegovina”. The applicant deems Articles 5 through 21 of
the challenged Law, which provide for the verification process, disputable considering
that in that manner the property rights of holders of old foreign currency savings have
been directly violated. The applicant deems disputable the providing for verification
process because ,,everywhere in the world the foreign currency savings are to be proved
either by savings book or by the statement obtained from the bank based on the holder’s
savings account and this system exists because the holder of the account has placed his
money in the bank and not because the state has recognized his right after the conducted
administrative procedure, which, in fact, is what the verification process is all about”.
With reference to Article 17 of the challenged Law, the applicant states that the mentioned
provision leads to a conclusion that by failing to comply with the specified time-limit for
verification one will lose his/her right to the savings, which also constitutes a violation of
the right to property under Article II(3)(k) of the Constitution of Bosnia and Herzegovina.
Finally, the applicant is of the opinion that Articles 27 and 28 of the challenged Law
are inconsistent with the Constitution of Bosnia and Herzegovina for he considers that
by stipulating that the enforceable court judgments would become invalid and the court
proceedings terminated also constitutes a direct violation of the right to a fair trial under
Article II (3)(e) of the Constitution of Bosnia and Herzegovina and Article 6, paragraph
1 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms (,,European Convention”) and the right to an effective legal remedy.

b) Reply to the Request

7.  The House of Representatives stated that it remains supportive of the challenged law
and advised the Constitutional Court that the Draft Law on Amendments to the Law on
Settlement of Debts Arising from Old Foreign Currency Savings was adopted on 31 July
2007 and that the Draft will be considered by the House of Peoples.

8. The Ministry of Finance, as a party proposing the Law, stated that Article 1 of the
challenged Law was amended, so it is regulated that Bosnia and Herzegovina shall take
part in the provision of funds from the resources placed at its disposal after the succession
of the former SFRY, as well as from other available resources in accordance with the
decision of the Council of Ministers of Bosnia and Herzegovina. Further, as to Article
4 of the challenged Law, the Ministry of Finance presented an opinion that such kind of
restriction of property rights is in accordance with the public interest, in other words that
the interest write-off is justified and in this regard it was referred to the opinion of the
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Human Rights Commission within the Constitutional Court of Bosnia and Herzegovina
(,,the Human Rights Commission”) presented in its Decision on Admissibility and Merits,
CH/98/375, Dorde Besarovié and Others. As to the verification process, it is replied that the
verification is a necessary procedure for identifying the claimants, verifying the amounts
and registering all the claims arising from the old foreign currency savings, whereby the
existing relations shall be verified and not redefined or terminated. It is also stated that
pursuant to the stand-point of the Human Rights Commission, the authority has been
vested in the Entities and Brcko District to pass enforceable legislation on verification
process. It is said in the reply that by the latest amendments to the challenged law, the
time limit for verification has been extended. And lastly, it is stated that Article 27 of the
challenged Law was amended in the context of the judgment of the European Court of
Human Rights in case AP no. 41183/02, Ruza Jelici¢ (Official Gazette of BiH no. 20/07).

IV. Relevant Law

9. The provisions of the challenged Law, which are the subject of review with respect
to their compatibility with the Constitution of Bosnia and Herzegovina and European
Convention, read as follows:

Article 1, paragraphs 2 and 3

2) Bosnia and Herzegovina shall be held responsible for settling the Debts arising
from the old foreign currency savings, whereas the funds shall be provided by the
Federation of Bosnia and Herzegovina, Republika Srpska (hereinafter: , the Entities”)
and Brcko District of Bosnia and Herzegovina (hereinafter: ,,the District”).

3) The provision of funds, as referred to in paragraph (2) of this Article, shall depend
on the location of each deposit in the bank, its branch offices or its lowest-level units
that were operating in the territory of Entities and District in which the foreign currency
savings were deposited.

Article 4

Any interest accrued after 1 January 1992 but not paid shall be cancelled. Interest for
the period between 1 January 1992 and the entry into force of this Law shall be calculated
afresh at an annual rate of 0.5%.

Article 5

The fulfillment of Debts arising from the old foreign-currency savings, if not verified in
accordance with this Law and enforceable laws of Entities and District, can be requested
only in court proceedings.
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Article 6
(Verification of claims)

(1) Verification of claims is a necessary procedure for identifying the claimants,
checking the amount of old foreign currency savings of each claimant, as well as for
registering all the claims arising from old foreign currency savings, whereby the existing
rights shall be verified and not redefined or terminated.

(2) Following the verification process, each claimant shall be provided with a
certificate which identifies him or her and the amount of his or her old foreign-currency
savings.

(3) The certificate referred to in paragraph 2 of this Article, which serves as a basis
for settlement of claims arising from old foreign currency savings and is printed on a form
prescribed by the Entitles and District, shall include, inter alia, the following:

a) each individual account and verified amount

b) owner’s identity

¢) claimant s statement on waving any legal action following cash payment

d) name of the bank and account number on which the cash payment shall be made
including the payments made on the basis of issued bonds under Article 18 of this Law.

(4) If the claimant has several accounts, all accounts shall be individually verified
and the amounts shall be summed in order to calculate the cash payment and amounts of
bonds issued in accordance with this Law. Each individual claimant shall receive only one
verification certificate.

(5) Verification of foreign currency deposits for each savings depositor shall be done
cumulatively in regards to deposited savings with one or several banks that had their main
seat in the territory of Entities and District.

Article 7
(Verification Agencies)

(1) Verification of old foreign currency savings accounts, as defined by the decisions
of Entity Governments and District Assembly, shall be conducted by:

a) Agency for Intermediary, Informatics and Financial Services A.D. Banja Luka —
for the District area;

b) Agency for Intermediary, Informatics and Financial Services A.D. Banja Luka —
for the area of Republika Srpska;

¢) Agency for Intermediary, Informatics and Financial Services A.D. Sarajevo — for
the area of Federation of Bosnia and Herzegovina,
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d) Agency for Intermediary, Informatics and Financial Services Mostar — for the area
of Federation of Bosnia and Herzegovina (hereinafter. ,,the Agencies”).

(2) Within 15 days as from the day of entry into force of the Law, the Agencies shall
exchange the data bases concerning all the deposits arising from old foreign currency
savings to be settle in another Entity or District, as defined by the Law.

Article 8
(Debts of Banks)

(1) With reference to the process of verification of old foreign currency savings, the
banks shall undertake to cooperate with the respective Entity Ministries of Finance, the
District Revenue Administration, the Agencies and the commissions.

(2) In the verification process, the banks shall be obliged to check their data bases
and to make them available to the Verification Agencies and they shall be also obliged
to prepare two separate statements of recorded interest covering the period until 31
December 1991 and the period following 31 December 1991.

Article 9
(Public Invitation)

(1) As a part of the process of verification of old foreign currency savings, the Entity
Ministries of Finance and District Revenue Administration shall publish public invitation
for verification of old foreign currency savings in at least to daily newspapers covering the
whole territory of Bosnia and Herzegovina, as well as on the Internet and this invitation
shall be published for at least three times until the expiry of the determined time limit for
submission of applications for verification.

(2) The first invitation for verification shall be published within 15 days from the day
of entry into force of this Law, and then it will be published every two months until the
expiry of the time limit for submission of application for verification.

(2) The Minister of Foreign Affairs of Bosnia and Herzegovina shall also forward the
invitations for verification of old foreign currency savings to all embassies and consulate
offices of Bosnia and Herzegovina with instructions of publishing the invitations in the
relevant countries.

Article 10
(Debts of Agencies)

In the process of verification of old foreign currency savings, the Agencies shall be
obliged to:
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a) conduct verification of old foreign currency savings in accordance with this Law

b) issue to every claimant a certificate on the received application for verification
and documents under Article 12 of this Law (hereinafter: the application);

c) establish, regularly update and maintain the Register of old foreign currency
savings accounts (hereinafter. ,,the Register”) for each claimant, including the data on
the status of verified accounts of old foreign currency savings after writing off the interest,
the amount of interest that was written-off, transaction prior to completion of verification
process, as well as to maintain all bank information necessary for settlement of claims in
accordance with this Law,

d) draft and implement necessary security procedures for data protection and
ensuring of data integrity in the Register;

e) ensure establishment of a special data base of old foreign currency savings
according to branch offices and organizational units that existed in the territory of Entities
and District, wherein all the claimants and amounts of claims shall be recorded.

f) establish a data base of all disputed claims;
g) issue a certificate of verification referred to in Article 6 of this Law,

h) after conducted verification in accordance with this Law, the foreign currency
savings book shall be verified with a special stamp;

i) update the respective Ministries of Finance and District Revenue Administration
on the conducted verification

j) establish an archive on the conducted verification of old foreign currency savings,
and

k) perform other tasks in accordance with this Law and other individual agreements
concluded with the Entity Ministries of Finance and Mayor of District.

CHAPTER II - PROCEDURE FOR SUBMISSION OF APPLICATIONS

Article 11
(Location of submission of application)

A claimant shall submit, in person or through his/her authorized representative, an
application for verification of his/her foreign currency savings directly in any business
unit of the relevant agencies located in the places of the bank branch offices or the bank
lowest-level operational units in the Entities or District where the old foreign currency
savings were deposited.
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Article 12
(Documents to be attached to application)

(1) For the purpose of verification of old foreign currency savings, the claimant of
old foreign currency savings shall, in person or through his/her authorized representative,
submit the following documents to the Agencies:

a) application for verification of old foreign currency savings

b) claimant’s original foreign currency savings book or other original bank
documentation, contract or the bank card based on which the account of old foreign
currency savings was opened,

¢) a legally binding judicial decision on inheritance provided that the foreign
currency savings is acquired through inheritance;

d) claimant’s identity card or passport

e) birth certificate for a minor claimant;

1) letter of authorization certified by the competent body in cases where an authorized
person acts on behalf of the claimant

g) identity card or passport of authorized person

h) valid gift agreement if the old foreign currency savings account is given to another
person as a gift, and

i) all other documents that can assist verification process including receipts, invoices
or any other documents proving the amount or ownership of old foreign currency savings.

(2) If an original foreign currency savings book was lost or destroyed or if the
claimant does not posses any or several documents under paragraph (1) of this Article, the
claimant shall be entitled to submit an application for verification and other documents or
evidence to prove his/her right to foreign currency savings.

(3) Application for verification of old foreign currency savings shall be submitted on
a form prescribed by the enforceable laws of Entities and District.

Article 13
(Identity of claimant)

The application for verification to be submitted to the Agencies shall be supplemented
by the documents identifying the claimant in a satisfactory manner:

a) In case of account user’s death, the claims arising from the old foreign currency
savings may be inherited and proved by submission of legally binding court decision on
inheritance
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b) If the foreign currency savings account was given as a gift to another person, the
claims shall be proved by submission of valid gift agreement; and

¢) If an authorized person acts on behalf of the claimant or if he/she takes over the
cash payment on behalf of the claimant, the original certified letter of attorney shall be
submitted to the Agencies which will keep it.

CHAPTER Il — AGENCY VERIFICATION OF CLAIMS

Article 14
(Receipt of applications)

(1) The claimant shall submit an application for verification of old foreign currency
savings within a time-limit specified under Article 17 of this Law and he/she shall also
summit his/her original documents and foreign currency savings book.

(2) The Agencies shall register applications and assign a single identification
number to each application, then they shall certify the application for verification and the
claimant shall be provided with certified copy of application for verification. The certified
copy of application for verification shall constitute a proof that the application has been
submitted.

(3) With the exception of foreign currency savings books and documents under Article
12 of the Law, all original documents shall be copied by the Agencies and returned to the
claimant at the time of submission of application for verification. The Agencies may keep
the foreign currency savings book until the completion of the verification process. The
claimant shall be entitled to submit a certified copy of the entire foreign currency savings
book to the Agencies and retain the original foreign currency savings book.

(4) Upon the completion of verification process, in cases where the claim has been
approved, the certificate on verification under Article 6 of the Law shall be issued by
the Agencies and foreign currency savings book shall be certified and returned to the
claimant.

Article 15
(Verification process)

(1) Upon submission of application, the Agencies shall conduct a timely inspection
of reliability of data provided in the documents submitted by the claimant in accordance
with Article 12 of the Law.

(2) The Agencies shall conduct verification of each individual application by way of
making the comparison, wherever it is possible, with the information obtained by the banks
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in accordance with Article 8 of the Law. Should it be impossible to verify the application in
the data base, the Agencies shall conduct verification on the basis of documents submitted
in accordance with Article 12 of the Law.

(3) Ifthe Agencies establish that some data are missing or that a document is missing
based on which the actual balance of foreign currency savings is to be undoubtedly
established, the Agencies shall request in writing that the claimant or an authorized
person submit additional information or documents within 30 days, but no later than the
time limit for submission of application for verification under Article 17 of the Law.

(4) Ifthe Agencies do not receive the requested data or documents within the specified
time limit or if it is not possible to establish the identity of claimant based on the received
data or document or if it is not possible to conduct the verification of the amount claimed
on the basis of old foreign currency savings, the Agencies shall reject the application for
verification.

(5) Following the process of verification of each individual claim, the Agencies shall
inform the claimant on whether his/her application was approved or rejected.

(6) The claimants shall be permitted to appeal against the Agencies’ decisions and
the appeals shall be filed with the Commission for verification of old foreign currency
savings (hereinafter: ,,the Commission”) as a second-instance body in charge of the
verification process in the Entities and District. The decisions of the Commission shall
be final and binding and no appeal shall be permitted against its decisions, but it shall
be permitted to pursue an administrative dispute before the competent court against the
second-instance decision.

(7) In resolving the issues arising from the process of verification of old foreign
currency savings, the Agencies and the Commission shall apply the laws on administrative
procedure of the Entities and District.

Article 16
(Commission for verification of old foreign currency savings)

There shall be at least one commission established in each Entity and District. The
commission shall consist of five members to be appointed by the Entity Governments and
District Assembly. Minimum one member of the Commission shall be from the Entity
Ministry of Finance and District Revenue Administration respectively, one shall be from
the Entity Ministry of Justice and District Legal Office respectively, and the remaining
three members shall be appointed in accordance with the decision of Entity Governments
and District Assembly. The Entity Governments and District Assembly may appoint
additional commissions depending on the number of submitted applications.
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Article 17
(Time limits)

(1) The time limit for submission of application for verification of old foreign currency
savings shall be six months from the day of entry into force of the Law and the Agencies
shall undertake to complete the verification process within nine months from the day of the
Law coming into force.

(2) The verification completed until the day of the Law coming into force shall be
accepted as valid verification within the meaning of this Law.

Article 18
(Cash payment)

(1) During each of 60 days designated for verification, the Entities and District shall
be publishing announcements with identification number of each individual application
that has been approved and ready for cash payment and the announcements shall be
published in the official gazettes and two daily newspapers.

(2) If'the verification of individual applications is completed and the claimant accepts
the amount determined in the verification process, the claimant shall sign a verification
certificate. Following the claimant’s signing of statement waiving the right to appeal, a
maximum of 100 KM, or the total savings up to the amount of 100 KM, shall be paid.
Upon the completion of verification process the Agencies shall make the lists of all verified
applications and their respective amounts.

(3) Furthermore, by the end of 2007 a maximum of 1,000 KM, or the total amount of
savings up to 1,000 KM shall be paid to each individual claimant recorded in the Register
upon his/her submission of verification certificate and the said amount also includes the
amount paid in accordance with paragraph (2) of the Law. The remaining amount shall
be reimbursed in State bonds in accordance with this Law. The payments made up to the
amount of 1,000 KM shall be recorded by the Agencies in the verification certificate and
that the rest of unpaid claims shall be settled in bonds. The claimant shall submit the bank
particulars (bank name and bank account number) to the Agencies and the said data shall
be entered in the verification certificate and Agencies’registers.

(4) The cash payments under paragraph (2) and (3) of the Article shall be made in
accordance with the procedure envisaged by the enforceable laws of Entities and District.

(5) The amount of liabilities arising from the old foreign currency savings that
has never been re-calculated shall be converted in KM in accordance with the official
exchange rate of the Central Bank of Bosnia and Herzegovina (hereinafter. ,, the Central
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Bank”) on the day of entry into force of this Law. The date of re-calculation shall be taken
as a date of conversion of already re-calculated amount of old foreign currency savings.

Article 19
(Verified claims)

(1) The Agencies shall record the amount of old foreign currency savings verified in
the Register.

(2) The Agencies shall issue to each claimant the certificate on verification.

(3) Upon the completion of verification process, the amount of foreign currency
savings, verified in accordance with this Law, shall be reduced by the portion of liability
which is settled by the cash payment and this shall be recorded in the Register and in the
verification certificate under paragraph (2) of this Article.

Article 20
(Disputed claims)

(1) The Agencies shall also undertake to maintain the register of disputed claims
including the claims which have been forwarded to the commissions as disputed, as well as
all cases pending before the courts of law. The list also includes the data on identification
of persons claming old foreign currency savings, identification of information about the
accounts on which the savings have been deposited and the amount of deposit.

(2) Upon the adoption of final judicial decision, the Commission shall deliver a copy
of its decision to the Agencies. Thereafter, the procedure laid down in the provisions of
Article 18 of this Law shall apply.

(3) After the decision on disputed claims becomes legally binding and enforceable,
the claimant shall attach this decision to the application for verification and submit it to
the Agencies within 15 days for the purpose of settlement in accordance with this Law.

(4) Should the verification process be completed before the judicial decision becomes
enforceable, the claimant shall submit the final judicial decision to the relevant Entity
Ministry of Finance or to the District Revenue Administration for verification and
settlement in accordance with this Law.

Article 27

(1) Enforcement of judicial judgments in the possession of creditors concerning their
old foreign currency savings shall also be subject to verification with the aim of registering
the claims which will be proved by submission of enforceable judicial judgments.
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(2) The creditors shall undertake to submit judicial decisions to the Agencies together
with their applications for verification. The provisions of this Law regulating the issues of
written-off interest, cash payments and issuance of bonds shall also apply.

Article 28

As to the cases pending legally binding decisions on the day of entry into force of this
Law, the competent courts shall refer them ex officio to the verification process in order to
be settled in accordance with this Law.

10. The Law on Amendments to the Law on Settlement of Debts Arising from Old
Foreign Currency Savings (Official Gazette of BiH no. 76/06) entered into force on 15
September 2006 and, as relevant, reads:

Article 1

Line c) shall be deleted in Article 6, paragraph 3 of the Law on Settlement of Debts
Arising from Old Foreign Currency Savings (Official Gazette of BiH no. 28/06).

11. The Law on Amendments to the Law on Settlement of Debts Arising from Old
Foreign Currency Savings (Official Gazette of BiH no. 72/07) entered into force on 27
September 2007 and, as relevant, reads:

Article 1

In Article 1, after paragraph 2 of the Law on Settlement of Debts Arising from Old
Foreign Currency Savings (Official Gazette of BiH nos. 28/06 and 76/06), new paragraphs
(3) and (4) shall be added to read as follows:

3) Provision of funds for unimpeded settlement of Debts arising from the old foreign
currency savings shall not be subject to reallocation of public expenditure funds or budget
rebalance.

4) For the purpose of providing additional funds for settlement of Debts arising from
the old foreign currency savings, the Ministries of Finance of Entities and District shall
be reviewing the budget on regular basis in order to find ways of reallocation of possible
surplus budgetary funds aimed at creating more favorable conditions for repayment of old
foreign currency savings.

Former paragraph (3) shall become paragraph (5)
Former paragraph (4) shall become paragraph (6) to read as follows:

(6) As to providing the funds referred to in paragraph (2) of the said Article, Bosnia
and Herzegovina shall take part in the provision of funds from the resources placed at
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her disposal after the succession of the former SFRY, as well as from other available
resources and the Council of Ministers of Bosnia and Herzegovina, by its decision, shall
determine the amount and the manner of use of the said funds.

Article 3

In Article 5, after word ,,which” the wording ,, for the justified reasons” shall be added,
and after the words ,,may be” the wording ,,in accordance with this law” shall be added.

Article 8
In Article 17, paragraph (1) shall be amended to read as follows:

(1) The time limit for submission of application for verification of old foreign currency
savings shall be six months from the day of commencement of verification process in
accordance with enforceable legislation of Entities and District, while the Agencies shall
undertaker to complete the verification process within 12 months form the day of the
aforesaid commencement of verification.

New paragraph (2) shall be added after paragraph (1) to read as follows:

(2) With the exception of the provisions of paragraph (1), an additional time limit
has been determined for submission of applications for verification in duration of one
month to be competed no later than 30 September 2007 and the agencies shall undertake
to finish the verification process no later than 15 December 2007.

Former paragraph (2) shall become paragraph (3).
Article 13
Article 27 is amended to read as follows:
The courts shall undertake to submit the enforceable court judgments to the Entity
Ministry of Finance or District Finance Directorate.
V. Admissibility
12. Article VI(3)(a) of the Constitution of Bosnia and Herzegovina reads as follows:

The Constitutional Court shall have exclusive jurisdiction to decide any dispute that
arises under this Constitution between the Entities or between Bosnia and Herzegovina
and an entity or Entities, or between institutions of Bosnia and Herzegovina, including
but not limited to:
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Whether any provision of an Entitys constitution or law is consistent with this
Constitution.

Disputes may be referred only by a member of the Presidency, by the Chair of the
Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly; by one-fourth of the members of either chamber of the Parliamentary Assembly,
or by one-fourth of either chamber of a legislature of an Entity.

Article 17(1)(6) of the Rules of the Constitutional Court reads as follows:

A request shall be inadmissible in any of the following cases:

6. the legal circumstances have changed;
Article 65(1)(4) of the Rules of the Constitutional Court reads as follows:

1. The Constitutional Court shall take a decision on terminating the proceedings
when during the proceedings:

4. the prerequisites for the proceedings to be conducted no longer exist or the
Constitutional Court establishes that it would be irrelevant to proceed with further
procedure provided that human rights are respected.

13. TItis undisputable that the applicant is an authorized person to file a request since at the
time of lodging the request; he was the Deputy Chair of the House of Representatives of
the Parliamentary Assembly of Bosnia and Herzegovina. Furthermore, the Constitutional
Court is competent to take a decision on the request in question within the meaning
of Article VI(3)(a) of the Constitution of Bosnia and Herzegovina since the review of
compatibility of the law of Bosnia and Herzegovina with the Constitution of Bosnia and
Herzegovina and European Convention has been requested.

14. Therefore, the Constitutional Court shall examine whether the request in question
meets other admissibility requirements. In particular, the Constitutional Court finds it
necessary to analyze whether the legal circumstances have changed after the enactment
of two relevant laws amending the challenged law so as to make the request inadmissible
within the meaning of Article 17(1)(6) of the Rules of the Constitutional Court. In
this regard, the Constitutional Court established that Article 1 of the challenged Law
was amended by new paragraphs 3 and 4, which, in some other manner, regulate the
participation of Bosnia and Herzegovina in settling the debts arising from old foreign
currency savings, which was the subject of the applicant’s request. Moreover, Article 27 of
the challenged Law was also amended and, according to the amendments, an undisputable
possibility was created for enforcement of final court judgments which concern the old
foreign currency savings.
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15. In view of the aforesaid, the Constitutional Court concludes that as to Article 1,
paragraphs 2 and 3 and Article 27 of the challenged Law, the legal circumstances have
changed in relation to the legal situation existing at the moment of lodging the request for
review of constitutionality. The applicant failed to give his opinion about the changed legal
circumstances. Accordingly, no conditions have been met to take a decision on merits with
regards to this part of the request.

16. In view of the provisions of Article 17(1)(6) of the Rules of the Constitutional Court
according to which a request shall be rejected as inadmissible if the legal circumstances
have changed, the Constitutional Court decided, with regards to this part of the request, as
set out in the enacting clause of this decision.

17. Furthermore, the applicant stated that the provisions of the challenged Law, whereby
the verification process is regulated under Articles 5 through 21, constitute an unjustified
interference with the property rights of the holders of foreign currency savings accounts.
The Constitutional Court established that by the amendment of the challenged Law it is
stipulated that the verification process shall be completed by 15 December 2007, which
means that the process of verification of foreign currency savings has been completed.
Bearing in mind the fact that the verification process has been completed, the Constitutional
Court deems it purposeless to conduct further proceedings when it comes to the review
of constitutionality of the mentioned provisions of the challenged Law. Moreover, the
Constitutional Court concludes that the termination of proceedings is in compliance with
the principle of compliance of the human rights since under Article 5 of the challenged
Law it is stipulated that as for the old foreign currency savings that were not verified
in accordance with the challenged Law, the related rights can be proved and realized
in the court proceedings. Under Article 6 it is explicitly prescribed that in the course of
verification process ,,the existing rights shall be verified and not redefined and terminated”
which is contrary to the allegations stated in the request. Accordingly, the Constitutional
Court, in accordance with Article 65(1)(4) of the Rules of the Constitutional Court,
decided to terminate the proceedings with regards to this part of the request.

18. Finally, Articles 4 and 28 of the challenged Law have not been amended and there are
no other circumstances to indicate that this part of the request is inadmissible. Accordingly,
given the provisions of Article VI(3)(a) of the Constitution of Bosnia and Herzegovina
and Article 17(1) of the Rules of the Constitutional Court, the Constitutional Court finds
that this part of the request is admissible for it was filed by an authorized person and there
are no other formal reasons under Article 17(1) of the Rules of the Constitutional Court
which would render the request inadmissible.
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VI. Merits

a) Compatibility of Article 4 of the challenged Law with
the Constitution of Bosnia and Herzegovina and the European Convention

19. The applicant is of the opinion that Article 4 of the challenged Law has violated the
property rights of the holders of old foreign currency savings accounts, in other words that
this Article is in violation of Article I1(3)(k) of the Constitution of Bosnia and Herzegovina.
The Constitutional Court shall also examine the said allegations in their relation to the
principles of Article 1 of Protocol No. 1 to the European Convention.

Article II (3)(k) of the Constitution of Bosnia and Herzegovina reads as follows:

All persons within the territory of Bosnia and Herzegovina shall enjoy the human
rights and fundamental freedoms referred to in paragraph 2 above, these include:

k) right to property
Article 1 of Protocol No. 1 to the European Convention reads as follows:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to
enforce such laws as it deems necessary to control the use of property in accordance with
the general interest or to secure the payment of taxes or other contributions or penalties.

20. Article 4 of the challenged Law, which is the subject of review of constitutionality,
reads as follows:

Any interest accrued after 1 January 1992 but not paid shall be cancelled. Interest for
the period between 1 January 1992 and the entry into force of this Law shall be calculated
afresh at an annual rate of 0, 5%.

21. The applicant stated that Article 4 of the challenged Law, which governs the
cancellation of the interests that were accrued but not paid in accordance with the
agreements on foreign currency savings, constitutes a violation of the property rights of
the holders of foreign currency savings accounts since the said interest represents their
acquired property.

22. According to the jurisprudence of the European Court of Human Rights, the term
»possessions” to be protected may only apply to existing possessions (see the European
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Court of Human Rights, Van der Mussele, judgment of 23 November 1983, Series A, no.
70, paragraph 48), or at least to the ,,possessions” in relation to which the appellant has
»legitimate expectations” as to repossessing them (see the European Court of Human
Rights, Pine Valley Developments Ltd and Others, judgment of 29 November 1995,
Series A, number 332, paragraph 31). Moreover, the word ,,possessions” includes a wide
range of proprietary interests to be protected and representing an economic value (see the
judgment of the former European Human Rights Commission, Wiggins vs. the United
Kingdom, application no. 7456/76, Decisions and Reports (DR) 13, p. 40-46 (1978)).
The concept ,,possessions” has an autonomous meaning, and proving of the established
economic interest may be sufficient if the right protected by the European Convention
has been determined, whereby the question of whether the property interests have been
recognized as the legal right in the national legal system is of no importance (see the
European Court of Human Rights, Tre Traktorer Aktibolag vs. Sweden, judgment from
1984, Series A, no. 159, paragraph 53). Further, the Constitutional Court recalls its own
jurisprudence whereby the term ,,possessions” is not to be interpreted restrictively but shall
be considered to include existing monetary claims of individuals and various other rights
of individuals which have an economic value (see, the Constitutional Court of Bosnia and
Herzegovina, decisions nos. U 26/00 of 21 December 2001 and AP 1/05 of 18 May 2005).
Pursuant to the case-law of the Constitutional Court, the interest that has been recognized
and determined shall constitute property within the meaning of Article 1 of Protocol No.
1 to the European Convention. Therefore, the Constitutional Court shall examine whether
the authorities, by applying the challenged provisions, interfered with the property rights
of the holders of foreign currency savings accounts.

23. In examining the applicant’s allegations stated in the request, the Constitutional
Court recalls the case-law of the European Court of Human Rights according to which
Article 1 of Protocol No. 1 to the European Convention comprises three distinct rules. The
first rule, set out in the first paragraph, is of a general nature and enunciates the principle
of peaceful enjoyment of property. The second rule contained in the second sentence
of the same paragraph, covers deprivation of possession and makes it subject to certain
conditions. The third rule, stated in the second paragraph, recognizes that the Contracting
States are entitled, amongst other things, to control the use of property in accordance with
the general interest. The three rules are not ,,distinct” in the sense of being unconnected:
the second and third rules are concerned with particular instances of interference with the
right to peaceful enjoyment of property and should therefore be construed in the light of
the general principle enunciated in the first rule. (see, inter alia, the European Court of
Human Rights, James and others vs. the United Kingdom, judgment of 21 February 1986,
series A, no. 98, pages 29-30, paragraph 37).
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24. It is undisputed that according to Article 4 of the challenged Law the holders of old
foreign currency savings accounts are deprived of their property since, as envisaged by
this provision, the interest accrued in accordance with the previous agreement shall be
cancelled, in other words it has been stipulated that the interest shall be written off. The
Constitutional Court shall examine whether the deprivation was in compliance with the
principles of Article 1 of Protocol No. 1 to the European Convention.

25. Any interference with the right pursuant to either the second or third rule must be
provided for by law, it must pursue a legitimate aim and it must strike a fair balance
between the public or general interest and individual rights. In other words, to be justified,
interference must not only be imposed by a legal provision which meets the requirements
of ,,lawfulness” and serves a legitimate aim in the public interest but must also maintain a
reasonable relationship of ,,proportionality” between the means used and the aim pursued.
In particular, the interference with the right to property must not go beyond what is
necessary to achieve the legitimate aim, and the property right holders must not be subject
to arbitrary treatment, or required to bear an excessive burden in pursuit of the legitimate
aim (see Decision of the Constitutional Court of Bosnia and Herzegovina no. U 83/03 of
22 September 2004, Official Gazette of Bosnia and Herzegovina no. 60/04, paragraph 49).

26. The Constitutional Court should give an answer to a question whether the challenged
provision, which constitutes a deprivation of property rights of the holders of old foreign
currency savings accounts, meets the requirement of lawfulness, serves a legitimate aim
and maintains a reasonable relationship of ,,proportionality” between the means employed
and the aim sought to be achieved. Taking into account that the principle of lawfulness
primarily implies a sufficient preciseness and accessibility of legal provisions which make
the basis for interference, the Constitutional Court concludes that the challenged provision
satisfies the requirement of lawfulness since it is sufficiently precise and the challenged
law is published in the official gazette, which means that the requirement of accessibility
was also satisfied.

27. With regards to the question whether there was a public interest for adoption of the
challenged provision, the Constitutional Court recalls that the notion of ,,public interest”,
within the meaning of Article 1 of Protocol No. 1, is ,,inevitably broad”. In establishing
the existence of such ,,public interest”, the national authorities enjoy a wide margin of
appreciation. As to this wide margin of appreciation, the European Court of Human Rights
stated that ,,because of their direct knowledge of their society and its needs, the national
authorities are in principle better placed than the international judge to appreciate what is
»in the public interest”. The European Court of Human Rights also concludes that ,,this
Court will respect the legislator’s position as to what is ,,in the public interest” unless that
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judgment position manifestly lacks reasonable foundation” (see already quoted judgment
of the European Court of Human Rights cited above, James and Others, paragraph 46).

28. In its reply to the request, the party proposing the challenged Law justifiably refers
to the standpoint of the Human Rights Commission presented in its decision ,,Besarovi¢
and Others” with regards to the write-off of the interest. According to the Commission’
opinion, there was a public interest for depriving the foreign currency savings’ owners of
their property and this interest was reflected in an effort to preserve the economic stability
of the state, in other words in the need not to place an excessive burden on the state in the
future in a way that its functioning becomes questionable. The Human Rights Commission
particularly emphasized the following: As the interest is concerned, the new Law wrote it
off for the period as of 1 January 1992. The Commission finds such approach the sensible,
objective and justified. Namely, the interest has to be understood and considered in the
present cases in the spirit of this institute. The interest is a kind of compensation to the
one putting the capital at disposal — it is compensation for use. Taking into account that
it is not completely clear in what measure and to what extent the State disposed with the
foreign currency assets (Poropad et al, loc. cit, page 25, paragraph 2), and because of the
fact that the strong public interest exists and the need for the State not to be overburdened
in future, the Commission considers the writing off of interest justified (...). Transferred
to the present cases, the Commission concludes that the reason for the loss of interest
is not unjustified non-reimbursement of the old foreign currency savings but events that
occurred in Bosnia and Herzegovina after 1992. The competence of the Commission in
such cases would be to asses whether there has been any arbitrariness on the part of the
State in deprivation of this right, which could not be confirmed by the Commission in
the particular cases (...). (See, the Human Rights Commission within the Constitutional
Court of Bosnia and Herzegovina, Decision on Admissibility and Merits no. CH/98/375,
Dorde Besarovi¢ and others vs. Bosnia and Herzegovina and Federation of Bosnia and
Herzegovina, pages 118, 119 and 120, paragraphs 1240-1244). The Constitutional Court
recalls that the above view of the Human Rights Commission is related to the provision
of the then valid Entity law, which regulated the interest write off in the same manner as it
is currently prescribed by Article 4 of the challenged Law. The Constitutional Court finds
that the circumstances with regards to this provision have not changed and therefore the
Court remains supportive of the opinion that a justified measure was applied when the
holders of the old foreign currency savings accounts were deprived of their property and
that this issue is to be considered within a wider context of resolving the entire issue of the
old foreign currency savings. Both the Human Rights Commission and the Constitutional
Court adopted a series of decisions on this issue including a decision annulling the Entity
laws as unconstitutional because they regulated the above matter in an unequal manner,
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(see, inter alia, the Constitutional Court, Decision on Merits, U 14/05 of 2 December
2005, Official Gazette of BiH no. 2/06).

29. Inview of the aforementioned, the Constitutional Court considers that the challenged
provision, which provides for the holders of old foreign currency savings accounts to be
deprived of their property, satisfies the principle of lawfulness, serves the legitimate aim
and maintains a reasonable relationship of ,,proportionality” between the means employed
and the aim sought to be achieved and therefore it is in accordance with Article 11(3)(k)
of the Constitution of Bosnia and Herzegovina and Article 1 of Protocol No. 1 to the
European Convention.

b) Compatibility of Article 28 of the challenged Law with Article I1(3)(e)
of the Constitution of Bosnia and Herzegovina and Article 6 paragraph
1 of the European Convention

30. The applicant stated that Article 28 of the challenged Law, terminating the court
proceedings and referring the holders of old foreign currency saving accounts, who
initiated the said proceedings, to the verification process and payment in accordance with
the challenged law, is in violation of their right to a fair trial and the right to an effective
legal remedy. The Constitutional Court shall examine the said allegations in connection
with Article I1(3)(e) of the Constitution of Bosnia and Herzegovina and Article 6 paragraph
1 of the European Convention.

Article 1I(3)(e) of the Constitution of Bosnia and Herzegovina, in its relevant part,
reads:

All persons within the territory of Bosnia and Herzegovina shall enjoy the human
rights and freedoms referred to in paragraph 2 above; these include:

[..]

(e) The right to a fair hearing in civil and criminal matters, and other rights relating
to criminal proceedings

Article 6 paragraph 1 of the European Convention, in its relevant part, reads:

1. In the determination of his civil rights and Debts or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. [...]

31. Article 28 of the challenged Law whose review of constitutionality has been requested
reads as relevant:
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As to the cases pending legally binding decisions on the day of entry into force of this
Law, the competent shall refer them ex officio to the verification process in order to be
settled in accordance with this Law.

32. The Constitutional Court refers to the interpretation of the European Court of Human
Rights, where it is said that Article 6 paragraph 1 of the European Convention embodies
the ,,right to a court”. One aspect of that right is the right to access to a court, that is,
the right to institute proceedings before a court in civil matters. However, this right is
not absolute, but may be subject to limitations; these are permitted by implication since
the right of access to a court by its very nature calls for regulation by the State. In this
respect, the Contracting States enjoy a certain margin of appreciation, although the final
decision as to the observance of the European Convention’s requirements rests with the
Court. The Court must see for itself that the limitations applied do not restrict or reduce
the access left to the individual in such a way or to such an extent that the very essence
of the right is impaired. Furthermore, a limitation will not be compatible with Article 6
paragraph 1, if it does not pursue a legitimate aim and if there is no reasonable relationship
of proportionality between the means employed and the aim sought to be achieved (see
the judgment in case Stubbings and Others vs. the United Kingdom of 22 October 1996,
Reports of Judgments and Decisions 1996-1V, paragraph 50).

33. Although it is not clearly defined in Article 28 of the challenged Law, after
interpretation of this provision, a conclusion could be drawn that the procedures in which
a final decision has not been adopted on the issue of old foreign currency savings, will be
terminated. The applicant also interprets the challenged Article in this manner and deems
that such a restriction of the right to a fair trial is incompatible with Article I1(3)(e) of
the Constitution of Bosnia and Herzegovina and Article 6 paragraph 1 of the European
Convention.

34. This applicant’s allegation shall be examined in the context of the right of access
to court since by Article 28 of the challenged Law it was made impossible for the
holders of old foreign currency savings accounts to reach justice in civil proceedings
conducted before ordinary courts concerning their savings. A limitation of this kind is
acceptable, as per principle presented above in this decision, but only of it serves the
legitimate aim and maintains a reasonable relationship of ,,proportionality”” between the
aim and the means employed. The issue of existence of ,,legitimate aim” for adoption of
Article 28 of the challenged Law is to be considered within the law as a whole. In that
regard, the Constitutional Court deems it necessary to recall that the issue of old foreign
currency savings is a long standing problem of Bosnia and Herzegovina and there were
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many attempts to resolve this issue in different ways with the aim of regulating the rights
of the holders of old foreign currency savings accounts in an equal manner. Acting in
accordance with the judgment of European Court of Human Rights in case Jelici¢ vs.
Bosnia and Herzegovina (judgment of the European Court of Human Rights in case APP.
no. 41183/02, published in the Official Gazette of BiH no. 20/07), the legislator amended
Article 27 of the challenged Law whereby only the holders of foreign currency savings
accounts, who were granted the final court judgments in their favor, have been placed in
a different position when compared with others. A legitimate aim under Article 28 of the
challenged Law implies that all the holders of foreign currency savings accounts should
be entitled to their property rights. Therefore, in observing this provision within the spirit
of the challenged law as a whole, the Constitutional Court considers that the very essence
of the applicants’ property rights was not impaired by Article 28 wherein a restriction of
the right of access to a court has been provided for. In other words, the fair balance has
been struck between the legitimate aim and the property rights of the holders of foreign
currency savings accounts.

35. The Constitutional Court concludes that Article 28 of the challenged Law is
consistent with Article 11(3)(e) of the Constitution of Bosnia and Herzegovina and Article
6 paragraph 1 of the European Convention.

¢) Compatibility of Article 28 of the challenged
Law with Article 13 of the European Convention

36. The Constitutional Court considers that it is not necessary to separately examine
the applicant’s allegations about the incompatibility of Article 28 of the challenged Law
with Article 13 of the European Convention given the conclusions pertaining to the
compatibility of the mentioned provision with the right to a fair trial and the fact that
Article 13 of the European Convention provides for much narrower guarantees than the
ones provided for under Article 6 paragraph 1 of the European Convention in relation the
right to a fair trial.

VII. Conclusion

37. The Constitutional Court concludes that the legal circumstances have changed in
relation to the legal situation that had existed at the moment of lodging the request for
review of constitutionality of Article 1, paragraphs 2 and 3 and Article 27 of the Law on
Settlement of Debts Arising form Old Foreign Currency Savings (Official Gazette of BiH
nos. 28/06, 76/06 and 72/07). Furthermore, as to the provisions regulating the process
of verification of old foreign currency savings (Article 5 through 24), the Constitutional
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Court decided to terminate the proceedings for it would not serve the purpose to conduct
the proceedings given the fact that the verification process has been completed. The
conclusion was made that the termination of proceeding was conducted consistent with
the human rights protection principle.

38. As to the allegations about the incompatibility of Article 4 of the challenged Law
with the right to property, the Constitutional Court concluded that the said provision,
stipulating the write off of the interest, has satisfied the principle of lawfulness, it serves
a legitimate aim and maintains a reasonable relationship of ,,proportionality” between the
means employed and the aim sought to be achieved. Therefore, the mentioned provision
is in compliance with Article II(3)(k) of the Constitution of Bosnia and Herzegovina
and Article 1 of Protocol No. 1 to the European Convention. Finally, the Constitutional
Court found that Article 28 of the challenged Law is in compliance with Article 1I(3)(e)
of the Constitution of Bosnia and Herzegovina and Article 6 paragraph 1 of the European
Convention as by restricting the right of access to a court, which is referred to in the
challenged provision, the very essence of the applicants’ property rights was not impaired.
In other words, a fair balance has been struck between the legitimate aim and the property
rights of the holders of foreign currency savings accounts.

39. Pursuant to Article 17(1) (6), Article 61(1) and (3) and Article 65(1)(4) of the Rules
of the Constitutional Court, the Constitutional Court has decided as stated in the enacting
clause of this decision.

40. Inview of Article VI(4) of the Constitution of Bosnia and Herzegovina, the decisions
of the Constitutional Court shall be final and binding.

Hatidza Hadziosmanovié¢
President
Constitutional Court of Bosnia and Herzegovina
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DECISION
ON ADMISSIBILITY
AND MERITS

Request of Messrs. Ivo Miro Jovic
and Sulejman Tihi¢, Members of the
Presidency of Bosnia and Herzegovina
at the relevant time, for a review of the
constitutionality of the provisions of the
Law on Salaries and Other Compensations
in Judicial and Prosecutorial Institutions at
the Level of Bosnia and Herzegovina and
Law on Civil Service in the Institutions of
Bosnia and Herzegovina.

Decision of 29 March 2008






The Constitutional Court of Bosnia and Herzegovina, sitting, in accordance with
Article VI(3)(a) of the Constitution of Bosnia and Herzegovina, Article 59(2)(2), Article
61(1), (2) and (3) and Article 63(2) and (3) of the Rules of the Constitutional Court of
Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina no. 60/05), in
Plenary and composed of the following judges:

Ms. Hatidza Hadziosmanovié, President,

Mr. Miodrag Simovié, Vice-President

Ms. Valerija Gali¢, Vice-President

Mr. Tudor Pantiru,

Mr. Mato Tadic¢,

Ms. Constance Grewe,

Ms. Seada Palavri¢,

Mr. Krstan Simic¢,

Having deliberated on the requests of Messrs. Ivo Miro Jovi¢ and Sulejman Tihi¢,

Members of the Presidency of Bosnia and Herzegovina at the time of lodging the
request, in case no. U 6/06, at its session held on 29 March 2008, adopted the following

DECISION ON ADMISSIBILITY AND MERITS

The requests of Messrs. Ivo Miro Jovi¢ and Sulejman Tihi¢, Members
of the Presidency of Bosnia and Herzegovina at the time of lodging the
requests, are hereby partially granted.

It is hereby established that the Law on Salaries and Other
Compensations in Judicial and Prosecutorial Institutions at the Level of
Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina no.
90/05) is inconsistent with Article VI(2)(b), VI(3) and Article I(2) read in
conjunction with Article IX(2) of the Constitution of Bosnia and Herzegovina
insofar as it relates to the Constitutional Court of Bosnia and Herzegovina.

The Law on Salaries and Other Compensations in Judicial and
Prosecutorial Institutions at the Level of Bosnia and Herzegovina insofar as
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it relates to the Constitutional Court of Bosnia and Herzegovina, is hereby
quashed pursuant to Article 63(2) of the Rules of the Constitutional Court
of Bosnia and Herzegovina.

The Law on Salaries and Other Compensations in Judicial and
Prosecutorial Institutions at the Level of Bosnia and Herzegovina, insofar
as it relates to the Constitutional Court, shall be rendered ineffective as
of the day following the date of publication of this Decision in the Official
Gazette of Bosnia and Herzegovina in accordance with Article 63(3) of the
Rules of the Constitutional Court of Bosnia and Herzegovina.

It is hereby established that Article 4 of the Law on Civil Service in the
Institutions of Bosnia and Herzegovina, titled ,,Exceptions in Application”,
(Official Gazette of Bosnia and Herzegovina nos. 19/02, 35/03, 4/04,
17/04, 26/04 and 37/04) is consistent with the Constitution of Bosnia and
Herzegovina.

This Decision shall be published in the Official Gazette of Bosnia and
Herzegovina, the Official Gazette of the Federation of Bosnia and Herzegovina,
the Official Gazette of the Republika Srpska and the Official Gazette of the
Brcko District of Bosnia and Herzegovina.

Reasoning

I. Introduction

1. On 17 February 2006 and subsequently on 16 March 2006, Messrs. Ivo Miro Jovi¢
and Sulejman Tihi¢, Members of the Presidency of Bosnia and Herzegovina at the
relevant time (,,the applicants™), lodged requests with the Constitutional Court of Bosnia
and Herzegovina (,,the Constitutional Court”) for a review of the constitutionality of the
following provisions of the Law on Salaries and Other Compensations in Judicial and
Prosecutorial Institutions at the Level of Bosnia and Herzegovina (Official Gazette of
Bosnia and Herzegovina no. 90/05), (,,the Law on Salaries”) and Law on Civil Service in
the Institutions of Bosnia and Herzegovina (Official Gazette of Bosnia and Herzegovina
nos. 19/02, 35/03, 4/04, 17/04, 26/04 and 37/04) (,,the challenged provisions of the Laws
in question”) with the provisions of Article 1(2), [V(4)(a) and VI(2)(b) of the Constitution
of Bosnia and Herzegovina: Article 2, Article 8 paragraph 5 in the part reading as follows:
»(...) of the Constitutional Court of Bosnia and Herzegovina”, Article 14, in the part reading
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as follows: ,,As for the Constitutional Court of Bosnia and Herzegovina, these provisions
are enacted by the Constitutional Court of Bosnia and Herzegovina in cooperation with the
Ministry of Justice of Bosnia and Herzegovina”; Article 15 in the part reading as follows:
,,of the Constitutional Court of Bosnia and Herzegovina”, Article 17 item a) in the part
reading as follows: ,,for the Secretary General of the Constitutional Court”, item b) in the
part reading as follows: ,,For the Registrar of the Constitutional Court”, items (d), (e), (f)
and (g), in the parts reading as follows: ,,for Heads of the Department of the Constitutional
Court of Bosnia and Herzegovina”, ,,for Senior Legal Advisors of the Constitutional
Court”, ,,For Legal Advisors of the Constitutional Court of Bosnia and Herzegovina”,
and ,,For Judicial Associates of the Constitutional Court of Bosnia and Herzegovina”, and
Article 4 of the Law on Civil Service in the Institutions of Bosnia and Herzegovina, titled
»EBxceptions in Application”, (Official Gazette of Bosnia and Herzegovina nos. 19/02,
35/03, 4/04, 17/04, 26/04 and 37/04), (,,the Law on Civil Service”) in the part reading as
follows: ,,Judges of the Constitutional Court of Bosnia and Herzegovina”.

II. Procedure before the Constitutional Court

2. Pursuant to Article 22(1) of the Rules of the Constitutional Court, the House of
Representatives of the Parliamentary Assembly of Bosnia and Herzegovina and House
of Peoples of the Parliamentary Assembly of Bosnia and Herzegovina (,,the BiH
Parliamentary Assembly”) were requested on 10 May 2006 to submit their replies to the
request. Again, on 7 December 2007 the Constitutional Court requested both Houses of
the BIH Parliamentary Assembly to submit their replies to the request, since the BiH
Parliamentary Assembly adopted the challenged Law on Salaries after the requests had
been filed.

3. On7January 2008, the House of Representatives of the BiH Parliamentary Assembly
submitted an opinion on the request for review of the constitutionality of the Law on
Salaries. The House of Peoples submitted its respective reply to the request on 23 January
2008.

4. By letter of 23 May 2006, the High Representative for Bosnia and Herzegovina (,,the
High Representative™) informed the Constitutional Court that the High Representative,
considering the established practice, was willing to assist the Constitutional Court as
amicus curiae in this case, for which reason the Constitutional Court, on 31 May 2006,
sought from the High Representative to submit its observations as amicus curiae within
the 20-day time limit. The High Representative submitted its observations as amicus
curiae on 26 June 2006.
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III.

a)
5.

Request

Statements from the request

In their request, the applicants requested the Constitutional Court to review the

constitutionality of several provisions of the Law on Salaries and the Law on Civil Service,
as well as to review the constitutionality of the Law on Salaries as a whole and declare it
unconstitutional. With regards thereto, the applicants stated that the Law on Salaries was
unconstitutional for several reasons:

a)

b)

c)

d)
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First, the applicants hold that this Law is inconsistent with the principle of
independence of the Constitutional Court, which is stipulated by Article I(2) read in
conjunction with Article VI of the Constitution of Bosnia and Herzegovina. To that
end, the applicants allege that the Constitutional Court has a normative jurisdiction
to independently decide on the salaries of the judges and other employees within the
Constitutional Court, emphasizing that this constitutional principle of independence
itself is the source of autonomy of the Constitutional Court and that it enables it to
issue fundamental and vital norms on a certain matter.

Moreover, the applicants hold that the issue of salaries of the judges of the
Constitutional Court cannot be governed by the so-called ordinary law, since, as they
allege, the Constitution of Bosnia and Herzegovina does not provide the basis for
adopting laws, regulations or general acts concerning the work of the Constitutional
Court and its role laid down in the Constitution. The applicants allege that Article
IV(4)(a) of the Constitution of Bosnia and Herzegovina determines the responsibility
of the Parliamentary Assembly for enacting legislation as necessary to implement
decisions of the Presidency or to carry out the responsibilities of the Assembly
under this Constitution. However, the applicants state that no single provision of
the Constitution of Bosnia and Herzegovina provides for expresis verbis possibility
of enacting laws governing the issues of work, role and other issues relating to the
Constitutional Court.

The applicants hold that the issues concerning the Constitutional Court cannot
be regulated by the law concerning the so-called ordinary courts, given that the
Constitutional Court is the institution founded for the creation, stability and harmony
of democratic existence, for which reason its status has to be separate from the status
and jurisdictions of ordinary courts.

Finally, the applicants state that the BIH Parliamentary Assembly does not have
the responsibility, under the Constitution of Bosnia and Herzegovina, to decide
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on the salaries of judges by applying the so-called ordinary law, because for that
to occur it would be necessary to amend the existing Constitution of Bosnia and
Herzegovina in the amendment procedure whereby these issues would be provided
for in the Constitution or possibly the Parliamentary Assembly would be given
the responsibility for enacting constitutional organic law which would, under the
Constitution, elaborate constitutional principles and closely specify organization and
functioning of the Constitutional Court.

6. In view of the aforementioned, the applicants consider that the challenged legal
provisions are inconsistent with Article 1(2), IV(4)(a) and VI(2)(b) of the Constitution of
Bosnia and Herzegovina, and propose that the Constitutional Court should take a decision
finding this inconsistency, quashing the challenged provisions which shall cease to be in
force the day following the publication of the decision within the meaning of Article 63(2)
and (3) of the Rules of the Constitutional Court.

7. In addition, the applicants challenged constitutionality of Article 4 of the Law on
Civil Service in the Institutions of Bosnia and Herzegovina (Official Gazette of BiH no.
19/02, 35/03, 4/04, 17/04, 17/04, 26/04 and 37/04), invoking the same provisions of the
Constitution of Bosnia and Herzegovina referred to in paragraph 7 supra of this Decision
but failed to give any reasoning as to these allegations.

b) Reply to the request

8. In reply to the request submitted to the Constitutional Court, the House of
Representatives of the BIH Parliamentary Assembly allege that the Constitutional and
Legal Commission of the House of Representatives considered the request for review of
the constitutionality of the Law on Salaries and concluded that the Law on Salaries had
been passed on a temporary basis by the High Representative on 9 December 2005, that
the House of Representatives had adopted it on 15 March 2007 and the House of Peoples
had adopted it on 30 March 2007. As the House of Representatives adopted the Law, the
Constitutional and Legal Commission alleged that it ,,remains supportive of the adopted

9

Law”.

¢) Opinion of amicus curiae

9. On 27 June 2006, the High Representative, as amicus curiae, submitted comments
of the High Representative’s Legal Department to this issue. Amicus curiae states that
the allegations of the applicants that the Parliamentary Assembly is not entitled to adopt
a law concerning the Constitutional Court are unfounded. To that end, amicus curiae
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states that it is non disputable that the Constitutional Court is an institution of Bosnia
and Herzegovina, and that the Parliamentary Assembly’s power to approve budget
includes the power to approve a budget for any such institution, including ,,those enjoying
certain degree of independence like the Constitutional Court”. Amicus curiae states that
the principle of independence cannot be interpreted as preventing the Parliamentary
Assembly from adopting legislation regulating the salaries of judges and other employees
of the Constitutional Court. In that regard, it states that the question raised in the case at
hand does not pertain to whether the Constitution of Bosnia and Herzegovina requires
the principle of independence to be complied with in Bosnia and Herzegovina but to
»whether this principle shall be interpreted as prohibiting the Parliamentary Assembly
from adopting legislation regulating the salaries of the judiciary including those of the
members of the Constitutional Court”.

10. As regards the question whether the Constitutional Court may be subject to
application of the ,,ordinary law”, amicus curiae states that interpretation offered by the
applicants would ,,necessarily result in the Constitutional Court functioning outside the
general legal regime of Bosnia and Herzegovina”, stating that it would set a precedent in
a democratic regime and that it finds no grounds in the BiH Constitution. Further, amicus
curiae states that the Constitution of BiH does not entitle the Constitutional Court to
regulate or otherwise determine the salaries of its judges and/or employees, and that every
interpretation of the Constitution of BiH that would entitle the Constitutional Court to
adopt normative rules regulating salaries of its judges and employees would be directly
incompatible with Article 1(2) of the Constitution of Bosnia and Herzegovina. In fact,
such an interpretation, in the opinion of amicus curiae, would grant the capacity to non-
elected public officials to adopt normative rules having direct impact on public resources
which is irreconcilable with a democratic system.

11. Amicus curiae further states that the entitlement of the Constitutional Court to adopt
Rules of Court under Article VI(2)(b) of the Constitution cannot be interpreted as allowing
the Constitutional Court to regulate the salaries of its own judges and employees. Rather
this provision strictly relates to matter of procedure before the Constitutional Court. Also,
amicus curiae holds that the term the rules of court must be interpreted restrictively and
not broadly — as encompassing the capacity for the Constitutional Court to regulate salaries
of its judges and employees.

12. Amicus curiae also submits that the Constitution of BiH does not foresee the
possibility for the Parliamentary Assembly to adopt a constitutional law which requires
a qualified majority, invoking the provisions of Article IV(3)(c) of the Constitution of
BiH regulating that the Parliamentary Assembly adopts all decisions in both houses by
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majority votes of those present and voting. If the Constitutional Court were to consider
that a constitutional law can be adopted and that the salaries of judges and employees
of the Constitutional Court can be regulated by such a law, amicus curiae respectfully
submits that as a final authority in theatre regarding interpretation of the Agreement on
Civilian Implementation of the Peace Agreement pursuant to Article V of Annex 10 of
General Framework Agreement the High Representative is entitled to adopt such law.

13. Finally, amicus curiae submits that none of the provisions of the challenged Law on
Salaries in this case are incompatible with the Constitution of BiH.

IV. Relevant Law

14. The Law on Salaries and Other Compensations in Judicial and Prosecutorial
Institutions at the Level of Bosnia and Herzegovina (Official Gazette of Bosnia and
Herzegovina no. 90/05), so far as relevant, reads:

Article 2
Basic Monthly Salary of Judges of the Constitutional Court of
Bosnia and Herzegovina

The Basic Monthly Salary shall be as follows:
(a) For Judges of the Constitutional Court of Bosnia and Herzegovina: 4.200 KM.

(b) For the President of the Constitutional Court of Bosnia and Herzegovina: 4.800
KM.

Article 8(5)
Annual Paid Leave and Leave for Religious Purposes

(...)

The Annual Paid Leave for each Judge and Prosecutor shall be regulated in an
Annual Leave Plan to be determined by the Court President or Chief Prosecutor on
an annual basis in accordance with the internal regulations for the operation of the
Constitutional Court of Bosnia and Herzegovina, the Court of Bosnia and Herzegovina
and the Prosecutor’s Office of Bosnia and Herzegovina respectively.

Article 14
Travel Costs

Regulations shall be promulgated by the High Judicial and Prosecutorial Council
in cooperation with the Ministry of Justice of Bosnia and Herzegovina in respect of the
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circumstances in which a Judge or Prosecutor shall be entitled to compensation for costs
incurred for travel undertaken in the course of carrying out their official duties (per diem,
transport and accommodation expenses) and the amount of such compensation. For the
Constitutional Court of Bosnia and Herzegovina such regulations shall be promulgated
by the Constitutional Court of Bosnia and Herzegovina in cooperation with the Ministry
of Justice of Bosnia and Herzegovina.

Article 15
Compensation for Educational Expenses

Judges and Prosecutors are entitled to compensation for educational expenses in
accordance with the internal regulations for the operation of the Constitutional Court
of Bosnia and Herzegovina, the Court of Bosnia and Herzegovina and the Prosecutor’s
Office of Bosnia and Herzegovina respectively.

Article 17
Basic Monthly Salary

1. The Basic Monthly Salary of the following professional staff shall be:

a) For the General Secretary of the Constitutional Court of Bosnia and
Herzegovina and the Director of the Secretariat of the High Judicial and Prosecutorial
Council of Bosnia and Herzegovina: 3.800 KM.

b) For the Registrar of the Constitutional Court of Bosnia Herzegovina, the
Registrar of the Court of Bosnia and Herzegovina and the Deputy Director of the
Secretariat of the High Judicial and Prosecutorial Council of Bosnia and Herzegovina:
3.400 KM.

¢) For the General Secretary of the Court of Bosnia and Herzegovina and the
Secretary of the Prosecutor’s Office of Bosnia and Herzegovina and the Disciplinary
Counsel of the Secretariat of the High Judicial and Prosecutorial Council of Bosnia and
Herzegovina: 3,000 KM.

d) For Heads of Departments of the Constitutional Court of Bosnia and
Herzegovina: 2.500 KM.

e) ForSenior Legal Advisors of the Constitutional Court of Bosnia and Herzegovina
and Heads of Department and Senior Advisors of the Secretariat of the High Judicial and
Prosecutorial Council of Bosnia and Herzegovina: from 2.400 to 2.600 KM.

1) For Legal Advisors of the Constitutional Court of Bosnia Herzegovina, Assistant
General Secretary of the Court of Bosnia and Herzegovina, Legal Advisors of the Court
of Bosnia Herzegovina and Senior Lawyers and Deputy Heads of Department of the High
Judicial and Prosecutorial Council of Bosnia Herzegovina: from 1,900 to 2,400 KM.
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g) For Judicial Associates of the Constitutional Court of Bosnia Herzegovina,
Judicial Associates and Secretaries of Departments of the Court of Bosnia Herzegovina,
Prosecutorial Associates/Assistants of the Prosecutor’s Office of Bosnia Herzegovina and
Junior Lawyers/Professional Staff of the Secretariat of the High Judicial and Prosecutorial
Council of Bosnia Herzegovina: from 1,200 to 1,800 KM.

Article 19
Repealing of Provisions

The provisions contained in other laws, regulations or decisions at the level of Bosnia
and Herzegovina that conflict with this Law shall cease to have effect on the day of the
entry into force of this Law.

15. The Law on Civil Service in the Institutions of Bosnia and Herzegovina (Official
Gazette of Bosnia and Herzegovina no. 19/02, 35/03, 4/04, 17/04, 26/04 and 37/04), so
far as relevant, reads:

Article 4
Exceptions in Application

1. Members of the Parliamentary Assembly of Bosnia and Herzegovina (hereinafter
the Parliamentary Assembly), Members of the Presidency of Bosnia and Herzegovina
(hereinafter the Presidency), the Council of Ministers (hereinafter the Council of
Ministers), Ministers, Deputy Ministers, Members of the Standing Committee on Military
Matters, Judges of the Constitutional Court of Bosnia and Herzegovina (hereinafter the
Constitutional Court), Judges of the Court of Bosnia and Herzegovina (hereinafter the
Court of Bosnia and Herzegovina), Governors and Vice-Governors of the Central Bank
of Bosnia and Herzegovina (hereinafter the Central Bank), the Auditor-General and the
Deputy Auditors-Generals of the Supreme Audit Institution of Bosnia and Herzegovina
(hereinafter the Supreme Audit Institution) are not civil servants and their legal status
shall be regulated by law.

2. Secretaries of two Chambers of the Parliamentary Assembly of Bosnia and
Herzegovina and Secretary of the Common Services of the Parliamentary Assembly of
Bosnia and Herzegovina are not civil servants.

3. Individuals employed as Advisors to the Members of the Parliamentary Assembly,
the Members of the Presidency, the Chair of the Council of Ministers, the Ministers and
the Deputy Ministers, the Governor and Vice Governors of the Central Bank are not civil
servants
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16. Article I(2) of the Constitution of Bosnia and Herzegovina:
Democratic Principles

Bosnia and Herzegovina shall be a democratic state, which shall operate under the
rule of law and with free and democratic elections.

Article VI
Constitutional Court

1. Composition
The Constitutional Court of Bosnia and Herzegovina shall have nine members.

a. Four members shall be selected by the House of Representatives of the Federation,
and two members by the Assembly of the Republika Srpska. The remaining three members
shall be selected by the President of the European Court of Human Rights after consultation
with the Presidency.

b. Judges shall be distinguished jurists of high moral standing. Any eligible voter
so qualified may serve as a judge of the Constitutional Court. The judges selected by the
President of the European Court of Human Rights shall not be citizens of Bosnia and
Herzegovina or of any neighboring state.

c. The term of judges initially appointed shall be five years, unless they resign or are
removed for cause by consensus of the other judges. Judges initially appointed shall not
be eligible for reappointment. Judges subsequently appointed shall serve until age 70,
unless they resign or are removed for cause by consensus of the other judges.

d. For appointments made more than five years after the initial appointment of judges,
the Parliamentary Assembly may provide by law for a different method of selection of the
three judges selected by the President of the European Court of Human Rights.

2. Procedures
a. A majority of all members of the Court shall constitute a quorum.

b. The Court shall adopt its own rules of court by a majority of all members. It shall
hold public proceedings and shall issue reasons for its decisions, which shall be published.

3. Jurisdiction
The Constitutional Court shall uphold this Constitution.

a. The Constitutional Court shall have exclusive jurisdiction to decide any dispute that
arises under this Constitution between the Entities or between Bosnia and Herzegovina
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and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including
but not limited to:

- Whether an Entity's decision to establish a special parallel relationship with a
neighboring state is consistent with this Constitution, including provisions concerning the
sovereignty and territorial integrity of Bosnia and Herzegovina.

- Whether any provision of an Entity’s constitution or law is consistent with this
Constitution.

Disputes may be referred only by a member of the Presidency, by the Chair of the
Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary
Assembly, by one-fourth of the members of either chamber of the Parliamentary Assembly,
or by one-fourth of either chamber of a legislature of an Entity.

b. The Constitutional Court shall also have appellate jurisdiction over issues under
this Constitution arising out of a judgment of any other court in Bosnia and Herzegovina.

¢. The Constitutional Court shall have jurisdiction over issues referred by any court
in Bosnia and Herzegovina concerning whether a law, on whose validity its decision
depends, is compatible with this Constitution, with the European Convention for Human
Rights and Fundamental Freedoms and its Protocols, or with the laws of Bosnia and
Herzegovina, or concerning the existence of or the scope of a general rule of public
international law pertinent to the court’s decision.

4. Decisions
Decisions of the Constitutional Court shall be final and binding
Article 1X(2) of the Constitution of Bosnia and Herzegovina

Compensation for persons holding office in the institutions of Bosnia and Herzegovina
may not be diminished during an officeholder’s tenure.

V. Admissibility

17. The requests for review of constitutionality were signed by Messrs. Ivo Miro Jovi¢
and Sulejman Tihi¢, members of the Presidency of Bosnia and Herzegovina, which implies
that the requests were lodged by authorized persons as set forth in Article VI(3)(a) of the
Constitution of Bosnia and Herzegovina. In addition, the requests are related to the review
of constitutionality of the challenged provisions of the laws in question, in which case the
Constitutional Court is competent to take decisions, as referred to in Article VI(3)(a) line
2 of the Constitution of Bosnia and Herzegovina.
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18. Taking into account the provisions of Article VI(3)(a) of the Constitution of Bosnia
and Herzegovina and Article 17(1) of the Rules of Constitutional Court, the Constitutional
Court has established that the requests are admissible as they were filed by authorized
persons and as there is not a single formal reason under Article 17(1) of the Rules of the
Constitutional Court, which would render the requests inadmissible.

V. Merits

19. The applicants allege that the challenged provisions of the Laws in question are
inconsistent with the provisions of Articles 1(2), [V(4)(a) and VI(2)(b) of the Constitution
of Bosnia and Herzegovina.

20. The Constitutional Court, however, notes that the applicants by stating that ,.the
Constitution of Bosnia and Herzegovina does not provide the basis for adopting laws,
regulations and general acts relating to the work of the Constitutional Court and its
role laid down by that Constitution”, and for it to be possible, ,,it is necessary to amend
the existing Constitution of Bosnia and Herzegovina in the amendment procedure” are
challenging the constitutionality of the Law on Salaries in its entirety.

21. The applicants allege that the challenged provisions of the Law in question are
inconsistent with Articles 1(2), IV(4)(a) and VI(2)(b) of the Constitution of Bosnia and
Herzegovina. However, Constitutional Court notes that, although it is not explicitly
alleged in the requests, the essence of the applicants’ complaints relates to the reduction
of salaries of the Constitutional Court’s judges during their tenure. Being mindful of the
general requirement of respect for the rule of law principle enunciated in Article 1(2)
of the Constitution of Bosnia and Herzegovina, the Constitutional Court must analyze
the issues put before it in the light of Article IX(2) of the Constitution of Bosnia and
Herzegovina, which, in its view, is the appropriate authority in the instant case. In so doing,
the Constitutional Court stresses that it is the master of the characterization to be given in
law to the facts of the case, and that it is not bound by the characterization given by the
applicants (see, among other authorities, Guerra and Others vs. Italy, Judgment of 19
February 1998, paragraph 44). Having this in mind, the Constitutional Court finds that the
applicants’ allegations should be examined separately also in relation to the inconsistency
of the Law on Salaries in respect to Articles 1(2) and IX(2) of the Constitution of Bosnia
and Herzegovina.

22. The principle of the rule of law enunciated in Article 1(2) of the Constitution of
Bosnia and Herzegovina implies that the State of Bosnia and Herzegovina operates in
compliance with the applicable laws and, primarily, in compliance with the Constitution

300



Case no. U 6/06

of Bosnia and Herzegovina. This obligation equally relates to the legislative, executive
and judicial powers of Bosnia and Herzegovina. This means that the internal organization
of Bosnia and Herzegovina is based, infer alia, on the principle of separation of powers,
which is essential for the concept of the rule of law, with an emphasis on the independence
of courts before which the principle of political authority control is effectuated through
law. According to the Constitution of Bosnia and Herzegovina, the BiH Parliamentary
Assembly is a legislative body of Bosnia and Herzegovina and, based on its powers
under Article IV(4) of the Constitution of Bosnia and Herzegovina, it determines legal
framework for the activities of other state bodies, which is a traditional function of
Parliament as a legislative body. Although it has a rather complex constitutional function,
the Presidency of BiH is an executive branch. Though the Constitution of Bosnia and
Herzegovina does not provide for judicial branch at the State level, as a third branch,
it provides for the existence of the Constitutional Court as a separate and specific State
institution performing its constitutional-judicial function. After a thorough reading
of the constitutional powers related to the aforementioned bodies, as stipulated by the
Constitution of Bosnia and Herzegovina, it clearly follows that there are the mechanisms
of mutual control and balance of powers, which is the core of the principle of separation
of powers, as the requirement of the rule of law.

23. Inthisrespect, the Constitutional Court notes that the principle of independence of the
Constitutional Court, though it is not explicitly enunciated in the Constitution of Bosnia
and Herzegovina, represents a general principle which must be complied with even when
not explicitly enunciated in the constitutional text, since, as stated above, it is inseparable
from the principle of the rule of law laid down in Article 1(2) of the Constitution of Bosnia
and Herzegovina. However, the independence of judiciary, as its inseparable part, and,
in particular, the principle of separation of powers, by no means imply that the legislator
cannot regulate the issues important for functioning of the State institutions, even when
relating to the Constitutional Court, though only as provided for by and in accordance
with the Constitution of Bosnia and Herzegovina.

24. The Constitution of Bosnia and Herzegovina does not explicitly provide that the
issues which are essential for the work of the Constitutional Court shall be regulated by
a separate law. The only reference point related to the legislative solutions of the issues
essential for the Constitutional Court are provided for in: (1) Article VI(1)(d) of the
Constitution of BiH, which stipulates that for appointments made more than five years
after the initial appointment of judges, the Parliamentary Assembly may provide by law
for a different method of selection of the three judges selected by the President of the
European Court of Human Rights; and (2) Article VI(2)(b) of the Constitution of BiH,
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which stipulates that the Court shall adopt its own rules of court by a majority of all
members. The fact that the framer of the Constitution has provided for the rules of court as
a constitutional category leads to the conclusion that the allegations of amicus curiae that
there is nothing in the Constitution that justifies any significant difference in interpretation
between rules of procedures adopted by the Court and those adopted by the Presidency
and the Parliamentary Assembly. Quite the contrary, the fact that under Article VI(2)(b)
of the Constitution of Bosnia and Herzegovina the authorization for adoption of own
rules of procedure has been placed within the exclusive jurisdiction of the Constitutional
Court, shows the intent of the framer of the Constitution to secure the independence of the
Constitutional Court by way of enabling the court to prescribe its own rules of procedure
and thereby to prevent any interference with the exercise of its assigned responsibilities,
which also indicates that the Constitutional Court has a special position according to the
Constitution of Bosnia and Herzegovina.

25. In addition, Article IV(4)(b) of the Constitution of Bosnia and Herzegovina provides
that the Parliamentary Assembly ,,shall decide upon the sources and amounts of revenues
for the operations of the institutions of Bosnia and Herzegovina and international
obligations of Bosnia and Herzegovina”, which includes the Constitutional Court, as well.
In the present case, the applicants hold that a lack of an explicit constitutional provision
means barring the state legislature from defining and stipulating any important issues
concerning the Constitutional Court, including the salaries and other remunerations of
the judges and employees of the Constitutional Court, by law, as that infringes upon the
independence and autonomy of the Constitutional Court.

26. In this respect, the Constitutional Court underlines that the principle of the rule
of law and the independence of judiciary, as its inseparable part, and, in particular, the
principle of the separation of powers, by no means imply that the legislator cannot regulate
the issues important for functioning of the state institutions, even when relating to the
Constitutional Court, by-laws and regulations, as noted by amicus curiae. An opposite
interpretation would be contrary to the rule of law, which also entails an exclusion of
wide margin of appreciation by the state authorities, and equality before the law for all
citizens, and, consequently, it would be contrary to the principle of separation of powers,
which entails the existence of the mechanisms of mutual control over the authorities and
a balance of powers. Therefore, the issues important for the existence and functioning of
the Constitutional Court must be regulated so as to be in accordance with the Constitution
of Bosnia and Herzegovina and so as to preserve its independence and autonomy.

27. The Constitutional Court holds that the independence of the Constitutional Court
constitutes a principle which must be secured by the legislator, taking account of the
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special position and role of the Constitutional Court in the Constitution of Bosnia and
Herzegovina. The Constitutional Court finds it necessary to emphasize that this implies
full financial independence reflected in autonomous planning and proposal of court
budget, as well as in autonomous allocation of approved budget, which amount must be
subject to appropriate control of a competent authority.

28. The Constitutional Court of Bosnia and Herzegovina, beyond its specific features,
is associated with the general institution of constitutional justice. In Europe, the latter
was first developed in Federal States - in Germany and Austria — particularly in relation
to the distribution of competencies between the central State and federal entities. This
issue perceived as eminently political for a long time and as such inaccessible to the
judicial settlement, acquired an increasingly legal dimension by the end of 19" and at
the beginning of 20™ century, justifying in this way the assignment of this particularly
contentious matter to a special court. It became possible from then on to extend the notion
and to assign to a Constitutional Court the competence to sanction any infringement of
the Constitution and to entrust it in particular with the control of the constitutionality of
laws. These federal origins and the contribution of Mr. Hans Kelsen to the concept of
constitutional justice characterize constitutional courts even today. They explain the very
special status of constitutional courts, based on their special functions. That status is that
of an independent and autonomous body which, even though entrusted with jurisdictional
functions, is placed outside the judicial mechanism and hierarchy.

29. The Constitution of Bosnia and Herzegovina has been inspired by that idea. It
establishes the Presidency, the Parliament, the Council of Ministers, the Central Bank and
the Constitutional Court as constitutional bodies. It confers to the latter the general task
to ,,uphold the Constitution” (Article VI(3)) as well as wide competencies of control of
constitutionality. These functions which are exercised vis-a-vis the other constitutional
bodies, particularly vis-a-vis the legislator, and which are reflected in the final and
binding decisions with regard to all public authorities, clearly imply solid guarantees of
independence and autonomy of Constitutional Court. It is therefore that in this way the
Constitution of Bosnia and Herzegovina prescribes the election of judges by Parliament
and provides for the adoption by the Constitutional Court of its own rules (Article VI(2)
(b)). Although it does not go further into specifying those guarantees, it is nonetheless
clear that in this regard it refers to the European tradition and aims at rendering the
Constitutional Court fully independent. This conclusion asserts itself very particularly in
the institutional context of Bosnia and Herzegovina, marked by the predominance of the
Entities and the relative weakness of the central State. The central institutions of Bosnia
and Herzegovina and the integrity of its Constitution would be jeopardized without a
strong and independent Constitutional Court.
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30. The independence of the Constitutional Court implies that it is governed by specific
rules which are also imposed on the legislator; and these rules should therefore have a
constitutional value. In the absence of constitutional laws, the Constitutional Court
must be able to decide independently on its internal organization and functioning. The
Parliamentary Assembly has the power to establish the budget of the institutions of Bosnia
and Herzegovina, but it can do this only in compliance with the Constitution of Bosnia
and Herzegovina. The Constitution of Bosnia and Herzegovina obliges the legislator not
to infringe upon the independence of the Constitutional Court. The fact that the challenged
law was adopted as such shows the extent to which the Constitutional Court needs to be
protected from pressures which may be exercised by other public authorities. As stated
above, the respect for the financial independence of the Constitutional Court requires as a
minimum that the Constitutional Court proposes its own budget and the manner of use of
its own budget to the Parliamentary Assembly to adopt it.

31. In view of the aforesaid, the Constitutional Court holds that the challenged Law on
Salaries is in violation of Article VI(2)(b) and VI(3) of the Constitution of Bosnia and
Herzegovina.

32. Furthermore, Article 1V(4)(a) of the Constitution of Bosnia and Herzegovina
provides that the Parliamentary Assembly shall have the responsibility of ,,approving the
budget for the institutions of Bosnia and Herzegovina.” This clearly includes the right of
the Parliamentary Assembly to approve the budget for the Constitutional Court of Bosnia
and Herzegovina as well.

33. However, while approving the budget for the Constitutional Court, the Parliamentary
Assembly, through the challenged Law on Salaries, reduced the salaries of the judges of
the Constitutional Court. Therefore, in order to observe the principle of the rule of law,
the Parliamentary Assembly was obliged to consider the constitutional provision set forth
in Article IX(2) of the Constitution of Bosnia and Herzegovina which, in an imperative
form, reads that ,,compensation for persons holding office in the institutions of Bosnia and
Herzegovina may not be reduced during an office holder’s tenure”.

34. It is indisputable that the Constitutional Court is an institution at the level of Bosnia
and Herzegovina and that the judges of the Constitutional Court are ,,persons holding
office in the institutions of Bosnia and Herzegovina”.

35. The Constitutional Court holds that economic situation