Current European movements towards development of functional relationships between parliaments and constitutional courts


Pursuant to the Constitution and its Rules, which represent the constitutional category, the Constitutional Court of BiH is autonomous and independent judicial authority of specific jurisdiction. This also applies to the Parliamentary Assembly of BiH. Thus, the separation of the Constitutional Court and the legislator is one of the formal aspects of the principle of rule of law, explicitly guaranteed in the Constitution of BiH by its legal formulation "the rule of law." 

However, strict functional and institutional separation of the Constitutional Court of BiH and the Parliamentary Assembly of BiH is not absolutely possible. This theory, which was advocated by Montesquieu, has deviated from realities of modern constitutional law. Furthermore, the current relationship between these two types of authority is characterized by a very intense interaction, cooperation, mutual control as well as  preventing or refraining from exercising authority. In other words, the English concept of check and balance now consists of very wide range of components.

Specifically speaking, in Bosnia and Herzegovina, constitutional author is primarily the one entitled to, under the constitutional procedure, determine and define the constitutional-judiciary authority. Furthermore, the legislator has the greatest influence in electing judges of the Constitutional Court of BiH and is entitled to regulate certain elements of work of the Constitutional Court of BiH or confirm its budget, etc. On the other hand, the Constitutional Court of BiH, either through proceedings concerning individual constitutional appeals, concrete or abstract review of constitutionality and decisions on issues of violation of the vital national interests of one of the three constituent peoples in the country, can affect the legislative process, declare unconstitutional any legislative act, order the legislator to make acts in compliance with the BiH Constitution or even impose interim solutions. Finally, despite the significance of the role of the Constitutional Court of BiH in respect to the protection of individual rights and freedoms, especially when considering the quantity of decisions, the traditional role of the Constitutional Court of BiH as a negative legislator is far more significant. Through this, a permanent obligation of complying with basic principles of the rule of law is imposed on the legislator. Thus, decisions of the Constitutional Court of BiH, regardless of whether they are constitutionally well-founded and justifiably substantiated, also have certain political connotation. 
Regardless of these jurisdictions, i.e, the possibility of mutual influence, which is quite justified at the present times, the fundamentals of the constitutional law tell us that both types of authority must not enter into or jeopardize the very essence of either one. Thus, the Constitutional Court of BiH should not become a supplementary legislator and its decisions should not affect the creation or implementation of a political will. For instance, the Constitutional Court of BiH must not examine whether the legislator's solutions, under its field of margin of appreciation, were adequate or examine the way in which legislator met certain public interest. On the other hand, the Constitutional Court of BiH must remain independent and autonomous and the political struggle must not be transferred from the Parliamentary Assembly of BiH into the court room. Therefore, mutual deference of core values and tasks leads to necessary but also functional relationship of the two. These are constant problems of both types of authority in any  country and it is always necessary to, while taking into account the particularities of each country, seek solutions that would be in full  compliance with the principles of democracy and the rule of law. 

However, in case of countries with recent turbulent past or so-called countries in transition, the relationship between constitutional courts and parliaments is additionally hindered. Processes of integration into the community of developed democratic states or supranational bodies, such as the European Union, have placed on these countries the burden of developing a functional state. Unfortunately, the realities of these countries in recent decades have made it necessary to incorporate extreme or radical elements of the principle of check and balance, such as the right to veto, not only in case of several  authorities but also within individual authority. This very often leads to obstructions and delays in the functioning of the state, which are often defined as the deficits in sustainable and stable democracy and legal state. 

Thus, it can be often heard that the principle of effective functionality of the state must be interpreted in such a way that the constitutional court, among others, are also required to apply so-called judicial activism. This implies extensive and dynamic interpretation of constitutional rights and freedoms as well as resolution of political crisis by imposing transitional legislative solutions. This is used to overcome various problems the source of  which lies in a deficient constitutional systems of the states with complex political or national elements. 

Similar but slightly different occurrence can be observed in cases of necessity to implement global public interests and solve global problems such as the fight against terrorism or the problem of economic recession, currently occurring throughout the world. 

Although judicial activism can have positive role at a specific time and specific location, given its goal, it objectively violates common division of power, which especially relates to the relationship of the constitutional courts and legislative bodies. In other words, it raises discussions of transition from system of parliamentary democracy to constitutional-judicial and legislative state.

 
However, if the protection of principle of the rule of law, which certainly involves effective protection of human rights and freedoms, is presently inevitable obligation of the constitutional judiciary, the question arises whether the pro-active interpretation of constitutional norms in certain cases and intervention approach to solving problems, is inevitable prerogative of constitutional judiciary rather than judicial activism. Judicial activism always carries negative connotation from the legislator's point of view. In other words, the question arises whether at present times, certain measures used by  constitutional courts, which are aimed at protecting the legal state and which could have been previously seen as classical measures of much criticized judicial activism, are still an exclusive right of the legislator, considering its assumed parliamentary sovereignty over solving political issues. 

Constitutional Court of BIH is precisely exposed to these kinds of problems and I am confident that this is the case with many other countries. Complex political and administrative system, complex national structure of the population or implementation of very complex public interests, on one side and functional state in which there must be compliance with human rights and freedoms, including rights of national minorities, on the other, can be defined as certain antagonism that the constitutional judiciary often face. Finding legal and fair solution in this and similar predicaments represents a big problem for constitutional judiciary. Given that this is a big challenge that concerns both constitutional judiciary and legislator, a need for more intense cooperation and dialogue between these two types of authorities so as to avoid misunderstandings or conflicts as much as possible, is one of the imperatives of the present day.
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